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1 AFTERNOON SESSION 

2 (The proceedings reconvened at 1:12 p.m., 

3 Wednesday, February 8, 1995, the Honorable 

4 Kenneth H. Johnson presiding.) 

5 THE COURT: The jury may be 

6 seated. How was lunch, hum? 

7 THE JURORS: Good. 

8 THE COURT: I had a little cup of 

9 leftover Chex Mix for lunch while you guys were 

10 out hobnobbing at the Penn Street Bar & Grill. 

11 We’re ready to hear from the plaintiffs 

12 next witness, please. 

13 MR. KLAPPER: Call Dr. Shivaji 

14 Gunale. The judge will swear you in. 

15 

16 SHIVAJI GUNALE, M.D., 

17 Having been called by the plaintiff, having 

18 been first duly sworn to tell the truth, the whole 

19 truth and nothing but the truth relating to said 

20 matter, was examined and testified as follows: 

21 DIRECT EXAMINATION, 

22 QUESTIONS BY MR. MORRIS KLAPPER: 

23 Q Please state your name, please, sir. 
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1 A Dr. Shivaji Gunale. 

2 Q I have fresh water for you if you need it 

3 later. 

4 A Oh, okay. 

5 Q Where do you live? 

6 A I live in Indianapolis. 

7 Q And- 

8 THE COURT: I apologize for 

9 interrupting just when you got started. Do you 

10 have a witness page available for the doctor 

11 that might have his name on it so we could — 

12 MR. KLAPPER: Oh, sure. 

13 THE COURT: I only get the 

14 spelling of Johnson right half the time, so it 

15 might be helpful. Why don’t you just go ahead 

16 and distribute it. Let me have one so I know 

17 for my record. 

18 (A discussion was held off the record.) 

19 THE COURT: Thank you. That 

20 helps. I appreciate that. Thank you very 

21 much. 

22 Q For the record, sir, would you spell your first 

23 and last name? 
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1 A S-H-I-V-A-J-I, last name Gunale, G-U-N-A-L-E. 

2 Q What is your profession? 

3 A I'm a physician, medical oncologist. 

4 Q A medical oncologist? 

5 A Yes. 

6 Q And that’s a specialty of yours? 

7 A Right. 

8 Q And would you tell the jury what is meant by 

9 medical oncology? 

10 A It means a specialist who treats the cancer 

11 with medication, specifically chemotherapy. 

12 Q I’m sorry? 

13 A Specifically chemotherapy. 

14 Q Chemotherapy. Do you maint ain an office for 

15 the practice of your profession? 

16 A Right. 

17 Q And where is that? 

18 A Indianapolis next to the Community Hospital in 

19 the Professional Building, 1400 North Ritter 

20 Avenue, Suite 481. 

21 Q Do you have another office on the north side? 

22 A Yes. 

23 Q Where is that? 
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1 A That's on Shadeland, recently moved there. I 

2 think it is 4030 - 7030, I'm sony. 

3 Q North Shadeland? 

4 A North Shadeland. 

5 MR. PLESEC: Excuse me, your 

6 Honor. I hate to inteiject here. It’s very 

7 difficult for us to hear the doctor. I wonder 

8 if he might speak up a little. 

9 THE COURT: Got to speak real 

10 loud so it goes all through the courthouse. So 

11 just pretend like you’re yelling at us and 

12 we’ll be able to hear you. Thank you. Doctor. 

13 Q Do you attend to patients in the hospital? 

14 A Yes. 

15 Q And what hospitals are those? 

16 A I see patients both at Community Hospital as 

17 well as Hancock. 

18 Q Hancock County? 

19 A Right. 

20 Q And what city is that in? 

21 A That’s in Greenfield, Indiana. 

22 Q Do you practice with any other physicians? 

23 A Yeah. We have a group of eight physicians now 
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1 and “ 

2 Q Who do you practice with? 

3 A Patient - the names are Dr. Murall, Dr. Logie, 

4 Dr. Greenspan Dr. David Loesch, Dr. Maty Lou 

5 Mayer, Dr. Whittaker and Dr. Olivarez. 

6 Q Would you tell the jury your educational 

7 background beginning with your undergraduate 

8 college and tell us what degrees you got and 

9 where you got them. 

10 A I got undergraduate degree, what we call premed 

11 in India, and afterwards I was admitted to 

12 medical school in 1962, and the medical school 

13 is for five years -- is that loud enough? I’m 

14 sorry — five years. And then I finished a 

15 year of internship, and then three years of 

16 medic ine tr ainin g in India. And in December of 

17 1970,1 came to this country. I have done one 

18 and one-half years of internal medicine and 

19 then three years of oncology/hematology 

20 tr aining The tr aining part finished in June 

21 of 1975, and July 1st, 1975, I came to 

22 Indianapolis to practice oncology. 

23 Q Where did you do your internship in the United 
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1 States? 

2 A 1 was for six months in Cook County Hospital, 

3 Chicago. 

4 Q And did you say that was 1971? 

5 A Right. January through June. 

6 Q And you did a residency, did you say? 

7 A Yeah, one-year residency in Buffalo, New York, 

8 Mercy Hospital. 

9 Q Mercy Hospital? 

10 A Right, July to June of ’72. 

11 Q Would you describe your residency at Mercy 

12 Hospital, Buffalo, what did that consist of? 

13 A It’s an internal medicine education, training 

14 with various fields of internal medicine. You 

15 do what we call two, three months in general 

16 internal medicine, then a month in cardiology, 

17 a month in endocrinology, all the 

18 subspecialties of medicine. 

19 Q You mentioned you had a fellowship in oncology 

20 and hematology? 

21 A Right. 

22 Q And where was that? 

23 A That was for three years. Two years I was in 
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1 Kalamazoo, Michigan, and one year in Rochester, 

2 New York. 

3 Q And what is the general field of oncology? 

4 A It is treating cancers at various stages and my 

5 being medical oncology, those cancers which can 

6 be treated with chemotherapy, that’s the one 

7 which we get to see. 

8 Q And would you describe the field of hematology? 

9 A Hematology is pertaining to blood diseases, and 

10 they may be cancerous, might not be. 

11 Q And would you tell the juty what a fellowship 

12 is. 

13 A A fellowship is just like in internal medicine 

14 training again in these two fields, hematology 

15 and oncology. My training pertained only to 

16 cancer chemotherapy, three years. 

17 Q You are licensed to practice medicine, are you 

18 not? 

19 A Yes, I am. 

20 Q In what states? 

21 A In Michigan and Indiana. 

22 Q Are you board certified? 

23 A Yes. 
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1 Q In what specialties or subspecialties? 

2 A In internal medicine and then medical oncology. 

3 Q Are you eligible for board certification in any 

4 other specialty? 

5 A Hematology. 

6 Q Hematology. Have you ever been an instructor 

7 in medicine or in oncology? 

8 A Yeah, that was at Rochester, it was called 

9 instructor and fellowship in medicine. 

10 Q Was that at the university there? 

11 A Yeah, the University of Rochester School of 

12 Medicine. 

13 Q Currently do you teach your subject, oncology? 

14 A No. 

15 Q Do you teach anything? 

16 A I taught to the I.U. medical students for 15 

17 years, but now two years I have not done that. 

18 Q What did you teach the I.U. medical students 

19 for 15 years? 

20 A I taught them what we call physical diagnosis; 

21 inrans introduction of new medical student to 

22 how to examine the patient, how to take 

23 history. 
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1 Q Have you ever taught general practice 

2 physicians the subject of oncology? 

3 A To the family practice residents at Community 

4 Hospital when they rotate through our oncology. 

5 Q Have you been engaged in any cancer research? 

6 A Yes, sir, I have been, since I came to 

7 Community Hospital. 

8 Q And would you tell the jury what you have done 

9 most recently in regard to cancer research. 

10 A Most recently I have been what we call a 

11 principal investigator for our group. Our 

12 oncology practice is affiliated with three 

13 national research cooperative group. One is 

14 called National Surgical and Joint Breast 

15 Project, NASBP, which does cancer research in 

16 predominantly breast cancer we are affiliated 

17 with, so we participate with various research 

18 treatment for breast carcinoma. 

19 The second group is called National — 

20 Eastern Cooperative Oncology Group, which is 

21 again a nation-wide organization. There we 

22 participate in terms of treatment of cancers, 

23 various kinds, including breast, lung. 
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1 leukemias, lymphomas, unusual cancers like what 

2 we call sarcomas. 

3 And the third is a local organization run 

4 by Indiana University called Hoosier Oncology 

5 Group. There, again, we are predominantly 

6 involved in treating breast and lung cancers. 

7 So these three, and through a -- through 

8 National Cancer Institute, I have been involved 

9 in unusual cancers where the drug is made 

10 available to the patient which is not yet quite 

11 approved, so that’s kind of what we call phase 

12 II trials. 

13 Q Those would be research drugs? 

14 A Right. Those are - 

15 Q And are you principal investigator at this 

16 present time? 

17 A Right. As of October ’93 I have been principal 

18 investigator. Prior to that I was assistant 

19 principal investigator. 

20 Q Have you had any medical staff appointments? 

21 A I was - I have been the - as a clinical 

22 faculty at I.U. Medical Center as an assistant 

23 professor in medicine since 1979. 
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1 Q You still hold that position? 

2 A Right, I’m still - 

3 Q Have you had any staff appointments at 

4 Community Hospital of Indianapolis? 

5 A Yeah, I have been active staff member at 

6 Community Hospital since ’75. 

7 Q Have you had any duties in regard to the 

8 Department of Oncology at Community Hospital or 

9 any staff appointments there? 

10 A Yeah, I was the chairman of oncology section of 

11 Community Hospital for two years, one in, I 

12 think, ’89-’90 and '93 and ’94. 

13 Q Would you tell the jury whether there is a 

14 tumor board at Community Hospital? 

15 A Yeah, we have — we meet weekly every Tuesday 

16 noon. 

17 Q And do you have a position with that? 

18 A I organized and ran that tumor board till 1979. 

19 Q What was the purpose of the board? 

20 A It is to present any problem cases, interesting 

21 information both in terms of education as well 

22 as management, problem, so that we could get 

23 the input of rest of the staff who have 
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/ 

1 attended. 

2 Q Have you published in your field? 

3 A I have four publications, yes. 

4 Q Are those publications listed in your 

5 curriculum vitae? 

6 A CV, right, yeah. 

7 Q We’ll offer that later. 

8 Dr. Gunale, do you regularly see and treat 

9 patients suffering from cancer? 

10 A Yes. 

11 Q And over how many years have you been doing 

12 that? 

( 

13 A If you consider my training in oncology, since 

14 ’92, and then in practice since 1975. 

15 Q Do you see private patients regularly at the 

16 present time? 

17 A Right. My practice is -- 

18 Q Do you see them at your office? 

19 A Right. I see -- yes. 

20 Q You also see them at the hospital? 

21 A Yes. 

22 Q Do you diagnose patients that might be 

23 suffering from lung cancer in your practice? 
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1 A Usually I get to see them after diagnosis is 

2 made. Very occasionally if there is a 

3 suspicion enough but if the diagnosis has not 

4 been established, then once in a while we are 

5 called in to see which might be a better way to 

6 get that diagnosis. 

7 Q Was Richard Rogers a patient of yours? 

8 A Yes, sir. 

9 Q Over what period of time was he your patient? 

10 A Since the day I saw him until he died. 

11 Q Okay. Did you bring your record ~ 

12 A Yes, I have. 

13 Q — your office note in regard to Dick Rogers? 

14 A I have. 

15 Q You have it with you. Feel free to refer to it 

16 if you need to. 

17 A Fine. 

18 Q When did you first see him? 

19 A I saw him first on August 15th in 1986. 

20 Q And approximately when did you last see him? 

21 A Until the day of his death, which was October 

22 3rd, 1987 - October 2nd, sorry. 

23 Q October 2nd of 1987? Did you remain his 
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1 treating oncologist throughout that period of 

2 time? 

3 A Yes, sir. 

4 Q Where was it that you first saw him? 

5 A It was in Community Hospital. 

6 Q The one on Ritter on the east side? 

7 A Right. 

8 Q Were you called in for a consultation? 

9 A Yes, sir. 

10 Q And did you consult on August 15th? 

11 A Yes. 

12 Q Did you prepare a consultation note in regard 

13 to that time that you saw him on August 15th, 

14 1986? 

15 A Yes, sir. 

16 Q ■’8-— yes,’86. I’m going to hand you what’s 

17 been marked Plaintiffs Exhibit 33 and ask you 

18 if that’s the consultation note for the first 

19 time you saw him on August 15, 1986. 

20 A Yes, sir. 

21 MR. KLAPPER: Your Honor, at this 

22 time we would offer Exhibit 33, which is the 

23 consultation note by Dr. Gunale in respect to 
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1 Richard Rogers dated August 15, 1986. 

2 MR. SHEFFLER: No objection. 

3 THE COURT: No objection? 

4 MR. SHEFFLER: No objection. 

5 THE COURT: The Court hearing no 

6 objection, let the record show that Exhibit 33 

7 is admitted without objection. 

8 MR. KLAPPER: I’d like to 

9 distribute copies of Exhibit 33. 

10 THE COURT: Yes, sir, you may 

11 distribute copies of Exhibit 33, please. 

12 MR. KLAPPER: Your Honor, I think 

13 I’m going to go ahead and ask questions even 

14 though the jury has the consultation note. 

15 THE COURT: All right. 

16 Q Dr. Gunale, did you take a history of your 

17 patient when you saw him on August 15, 1986? 

18 A Yes, sir. 

19 Q Would you tell the jury what is meant by 

20 history. 

21 A What is meant by history. I’m sorry? 

22 Q Yeah, what is meant by - medically speaking to 

23 a doctor, what does it mean to take a history? 
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A You try to ask for what has been ailing them, 
bothering them in an attempt to see if that can 
give any clues as regards to the underlying 
cause, and then tiy to undertake e xaminat ion 
which is what is called history and physical, 
so as to rind any abnormality that you can 
detect, try to correlate that and then 
correlate that in relation to the various 
x-rays, lab work, biopsy material available and 
then make a conclusion as to what the person 
might have. 

Q Will you tell the jury what history you took in 
regard to Mr. Rogers when you saw him on August 
15, 1986. 

A Because he was — he already had a biopsy and 
suspected to have lung cancer, our interest was 
in relation to what were his symptoms, what was 
bothering him, any chest pain, cough, weight 
loss, and because of ~ and then any associated 
social problem, like history of smoking, 
allergies, any medication that patient is on 
which will have an impact on when you undertake 
a treatment. 
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1 Q When you initially saw him, was it for purposes 

2 of making a diagnosis? 

3 A No, 1 think diagnosis was almost made. The 

4 reason I say almost was biopsy reports were 

5 suggestive but not a final. Probably came next 

6 day. 

7 Q In the s ummar y of illness that you dictated 

8 near the top of the consultation note — 

9 A Right. 

10 Q -- there’s an indication that he’d been a 

11 smoker; do you see that? 

12 A Yes, sir. 

13 Q Why was it that you noted that he was a smoker? 

14 A When you see lung cancer, usually it’s because 

15 of its association you want to know. If such a 

16 history is lacking, then you keep in mind if 

17 something else might be the reason and cause. 

18 Q Is it your practice to take a smoking history 

19 when you suspect lung cancer might be involved? 

20 A Yes, sir. 

21 MR. SHEFFLER: Your Honor, I 

22 object to this line of questioning. This 

23 witness is here to testify about the treatment. 
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1 the clinical course of Mr. Rogers’ disease, 

2 according to his 26(b)4 statement. So I would 

3 object as the testimony is proceeding beyond 

4 the scope of the expert statement. 

5 THE COURT: The question is, "Is 

6 it your practice to take a smoking history when 

7 you suspect lung cancer might be involved"? 

8 MR. SHEFFLER: Your Honor, I’m 

9 not sure how that relates to this patient, the 

10 treatment of Mr. Rogers’ disease which is what 

11 he’s here to testify about. 

12 THE COURT: It would appear 

13 appropriate and relevant to me. Overrule the 

14 objection. 

15 You may answer, Doctor. 

16 Q Do you understand the question? 

17 A Yeah. 

18 Q Is it your practice? 

19 A I do - I do ask that because, as I mentioned, 

20 it does correlate then if indeed that’s what 

21 might be the case. 

22 Q Did you perform a physical examination - 

23 A Yes. 
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1 Q — of Mr. Rogers? Would you tell us what that 

2 consisted of. v 

3 A It’s examining the entire system in regards to 

4 abnormalities from the area where the cancer is 

5 arising like in the lung, but also any evidence 

6 of any spreading anywhere. So you look for any 

7 jaundice, lymph glands, any tenderness, 

8 swelling, how the lungs sound, any enlargement 

9 of liver and spleen, and any changes in the 

10 nervous system, because, again, to see if it 

11 has spread anywhere else. 

12 Q Did you review the results of any testing or 

13 examinations that had been done for Mr. Rogers 

14 before you saw him at this time? 

15 A After I talked to him, then go back and look at 

16 the x-ray and the biopsy report and -- 

17 Q And what did you look at? 

18 A We looked at his chest x-ray, CAT scan, and the 

19 biopsy with the pathologist. 

20 Q Have you previously reviewed the radiology 

21 report of the chest that was done on July 7, 

22 1986? 

23 A 1 don’t know if I’ll be able to answer for 
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1 sure. If it was in the folder, I think I 

2 probably did. It’s part of a package. 

3 Q I’m sorry, I actually -- well, let me ask you 

4 this: Did you look at any chest films or the 

5 reports of any chest films regarding Mr. Rogers 

6 in connection with the diagnostic effort you 

7 were making on August 15th? 

8 A Yes, sir, all of those. 

9 Q Based upon the history you took, your 

10 e xaminati on, and your review of the testing and 

11 examinations that have been done, did you 

12 arrive at a diagnosis in respect to Richard 

13 Rogers on August 15, 1986? 

14 A Yes, sir. 

15 Q What was that diagnosis? 

16 A My note indicated he has small cell carcinoma, 

17 and at that stage I thought it was a limited 

18 disease, which implies whether it is only into 

19 the chest or someplace else. There is also 

20 some question in my mind what we call vena cava 

21 obstruction. These are the big veins that 

22 drain into the heart, and if there is a spread 

23 of the cancer to the lymph glands around it, 
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1 they could block it. So there was some 

2 question in my min d. And we requested a test 

3 to see if that was happening. 

4 Q And what kind of a test did you request? 

5 A It’s called a vena cavagram where a radioactive 

6 substance is injected and the radiologist takes 

7 the x-ray and it can tell us if it is patent, 

8 blood is flowing normally or there is blockage. 

9 Q And what was the result of the test? 

10 A It did not show evidence of blockage. 

11 Q The small cell cancer of the lung that you 

12 diagnosed — I’m sorry, the small cell cancer 

13 that you diagnosed, what part of the body was 

14 involved? 

15 A It was involving the lung, arising from the 

16 lung. 

17 Q In what part of the lung? 

18 A Right lung, right upper lobe. 

19 Q And was there a determination whether that was 

20 a primary small cell carcinoma of the lung? 

21 A Yeah, we thought it was primary arising into - 

22 Q It was primary. And you said a CAT scan was 

23 done? 
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1 A Right. 

2 Q Would you explain to the jury what a CAT scan 

3 is? 

4 A It’s a special x-ray procedure whereby the 

5 machine has the capability of kind of 

6 sectioning the body as if you are sectioning - 

7 and you can almost take a look at various 

8 sections and see how far it has spread, what is 

9 its nature, and how much of the lung is 

10 involved and so forth. 

11 Q And the CAT scan that was done at or about the 

12 time that you made your consultation note, what 

13 was the result of it? 

14 A We thought it began into the right lung and had 

15 spread into the adjacent lymph glands. 

16 Q What had spread? 

17 A The lung cancer had spread. 

18 Q What was the location of the cancerous tumor 

19 as -- from the CT - from the CAT scan, what 

20 did that show the location to be? 

21 A It took a portion of the right lung closer to 

22 what we call hilum with involvement of the 

23 lymph nodes. 
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1 Q Was that f inding consistent with your diagnosis 

2 of primary small cell cancer of the lung? 

3 A Yes, sir. 

4 Q Your review, you said, of the x-ray films that 

5 had been taken prior to the time that you 

6 consulted on 8-15-1986, were they consistent 

7 with your diagnosis of primary small cell 

8 carcinoma of the lung? 

9 A Yes, sir. 

10 Q Are you aware that a bronchoscopy and biopsy 

11 were done on August 15, 1986 by a Dr. Daniel 

12 Daniels? 

13 A Yes, sir. 

14 Q And do you have that report? 

15 A Yes, sir. 

16 Q What was the postoperative diagnosis arising 

17 from that test? 

18 A Showed the small cell carcinoma of the lung 

19 arising from the right lobe with the involved 

20 lymph gland. 

21 Q And you’ve seen the pathological examination by 

22 Dr. David Powers on the same date? 

23 A Yes, sir. 
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1 Q And what tissue did he look at? 

2 A Looked both at the bronchoscopy and scalene 

3 node biopsy. 

4 Q And what was his conclusion? 

5 A His report was it is small cell carcinoma of 

6 the lung. 

7 Q That, again, was consistent with your 

8 diagnosis? 

9 A Right. 

10 Q The term is used small cell anaplastic 

11 carcinoma. What is anaplastic carcinoma? If 

12 you could, explain it in terms that we can all 

13 understand. 

14 A Normally if the cancer arises from a certain 

15 tissue, it tends to keep the resemblance to 

16 that tissue so you can know. What anaplastic 

17 means, it has lost that resemblance. In terms 

18 of prognosis, it also implies that this is 

19 something which may be aggressive, might have a 

20 more tendency to spread, and the treatment 

21 results also some — has implications. So 

22 that’s what the term anaplastic implies. 

23 Q In terms of aggressiveness, could you 
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1 characterize small cell lung cancer as compared 

2 to other kinds of lung cancer? 

3 A This is probably felt to be the worst lung 

4 cancer. Prior to the effective treatment we 

3 used to feel that after the diagnosis was made, 

6 median survival used to be less than three 

7 months and that anaplastic again implies that. 

8 They’re so rapidly growing. 

9 Q Dr. Gunale, did any doctor involved in the 

10 diagnostic effort or treatment of Mr. Rogers, 

11 from the time you first saw him until the time 

12 he passed away, ever voice any disagreement 

13 that he had, in fact, primary small cell lung 

14 cancer? 

15 A No, sir. 

16 Q Did you review the autopsy report? 

17 A Yes, sir. 

18 Q Did the pathologist who did the autopsy have 

19 any disagreement about the fact that Mr. Rogers 

20 had primary small cell lung cancer? 

21 A No, sir. 

22 Q Have you treated other patients with small cell 

23 cancer of the lung? 
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1 A Yes, sir. 

2 Q Over the years, do you have any idea how many? 

3 I don’t mean exactly. 

4 A Anywhere from 10 to 15 a year for the last — 

5 since 1975. 

6 Q Are you currently treating any such patients? 

7 A Yes, sir. 

8 Q In the course of your career, treating patients 

9 with small cell cancer of the lung, did you 

10 have any who were nonsmokers? 

11 MR. SHEFFLER: Objection, your 

12 Honor. Again, I think this is going into areas 

13 that are beyond what the witness was brought 

14 here to testify on. I think it relates to 

15 issues that we’ve heard testimony on before in 

16 this case. It’s cumulative, but more 

17 importantly, I believe also, your Honor, it’s 

18 beyond the 26(b)4 statements which were 

19 submitted for this witness. 

20 MR. KLAPPER: Your Honor, if I 

21 may, I believe the defendants have denied that, 

22 in fact, still deny that Mr. Rogers had small 

23 cell cancer of the lung. In effect, by doing 
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1 so, they’re saying that Dr. Gunale made a 

2 mistake. I think we’re entitled to show that 

3 he did not make a mistake and that he had 

4 grounds for diagnosing what he diagnosed. 

5 THE COURT: Mr. Hardy? 

.6 MR. HARDY: I just wanted to 

7 specifically direct the Court’s attention to 

8 the designation on this witness which does not 

9 in any way relate to causation. 

10 THE COURT: I think that this is 

11 closely enough associated with the diagnosis 

12 and the basis for it that I’m going to overrule 

13 the objection and allow the doctor to answer 

14 the question, please. 

15 A I have not seen any small cell in a nonsmoker, 

16 a small cell of the lung in a nonsmoker. 

17 Q Dr. Gunale, are you aware that at the time 

18 Mr. Rogers died, according to the autopsy, 

19 there was no longer any cancer in his lung? 

20 A Yes, sir. 

21 Q You saw that in the autopsy report? 

22 A Yeah. 

23 Q What is the significance of that, if any? 
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1 A It implies that treatment was really effective 

2 in controlling, eradicating the disease in the 

3 lung, which we think, you know, with — with 

4 that time it was felt maybe 30 to 35 percent of 

5 the people will be lucky enough to have that 

6 eradicated. 

7 Q Have you seen other cases of primary small cell 

8 lung cancer where the chemotherapy that was 

9 given was able to clear it from the lung? 

10 A Yes, sir. 

11 Q But did Dick Rogers have cancer in other parts 

12 of his body at the end of his life? 

13 A Yes. 

14 Q And where was that cancer located? 

15 A He was found to have cancer into his spinal 

16 canal. 

17 Q From your knowledge of this patient and of the 

18 disease, can you explain to the jury how that 

19 cancer happened to be in those other parts of 

20 his body? 

21 A As I mentioned earlier, it’s a very aggressive 

22 anaplastic disease, tends to spread to the rest 

23 of the system fairly commonly. So even though 
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1 we might not find any evidence, we assume that 

2 it has spread, and that’s really the reason of 

3 chemotherapy. And until chemotherapy was known 

4 of, if you undertook just local treatment, it 

5 would show up someplace else. And based upon 

6 that, we use first chemotherapy so hopefully it 

7 will tell us if that particular chemotherapy is 

8 effective in controlling the cancer and we hope 

9 that if it has spread someplace else, it would 

10 eradicate at those sites. 

11 One particular location where chemotherapy 

12 does not seem to go, that’s in the brain. So 

13 as a part of total treatment after the first 

14 chemotherapy is finished, we then start 

15 prophylactic brain radiation. The purpose is, 

16 again, if you do not, it appears maybe 20, 25 

17 percent of the people will develop brain 

18 metastasis. 

19 Also, chemotherapy might make chest x-ray 

20 look normal, but we still worry about 

21 persistent disease, and to help what we call 

22 consolidate that benefit, radiation is given. 

23 So we begin with chemotherapy, want to see 
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1 that indeed it is responding, and once a 

2 certain period of chemotherapy is finished, 

3 then we consolidate with radiation to the tumor 

4 where it was primary, in this instance lung, 

5 and also give prophylactic brain radiation, 

6 which is what had been done. And we thought at 

7 the end he was free of disease until it showed 

8 up in his lower spine. 

9 Q The chemotherapy that you gave him took care of 

10 the lung, but it did not take care of those 

11 places where the cancer had gone to? 

12 A Right, it does not. 

13 Q Do you have any way of knowing why the 

14 chemotherapy didn’t take care of the other 

15 disease, also, or the other spread also? 

16 A To the brain, we think it has a special 

17 covering, and the chemicals do not penetrate 

18 through that. 

19 Q Does that covering have a name? 

20 A I’m blocking out. 

21 Q Caught you off guard, I’m sorry. 

22 A I’m blocking on the word. Blood brain barrier 

23 is what we call it. I’m sorry. And that’s the 
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1 reason. So if we need to give chemotherapy, 

2 then we inject into the spine so you get around 

3 that barrier. 

4 Q A gain, your patient passed away on October 2nd 

5 of 1987 - 

6 A Right. 

7 Q — is that right? And what was the cause of 

8 his death? 

9 A We thought he had relapsed and that the spine 

10 had developed what we call leptomeningeal 

11 carcinomatosis and we gave at that time one in 

12 particular injection, and radiation was begun 

13 and then he developed increased respiratory 

14 difficulty and died from that, 

15 Q What was the basic cause of death of 

16 Mr. Rogers? 

17 A We thought it was a relapse of his cancer that 

18 predisposed to the development of final 

19 complication. 

20 Q And did you arrive at what the cause of his 

21 primary lung cell cancer was? 

22 MR. SHEFFLER: Objection, your 

23 Honor. 
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1 A No, sir. 

2 Q Was there any time when you felt that you might 

3 have had the cancer in remission? 

4 A No -- yeah, as of - we thought — until he 

5 finally came, we thought he was in remission. 

6 Q So about when do you think you had it in 

7 remission? 

8 A Oh - 

9 Q Approximately. 

10 A From April - he finished radiation sometime in 

11 March and I have a note that he came for 

12 follow-up in April. I thought he was in 

13 complete remission and we were just going to 

14 follow him, there was no need of any further 

15 treatment. 

16 Q Okay, sir. Lastly, you’ve not seen it, I know, 

17 but there will be introduced briefly, in a 

18 short time, a video deposition of Mr. Rogers, 

19 and in it he apparently has very little hair. 

20 And he also had been spending most of his time 

21 in a wheelchair. 

22 Could you tell us whether either of those 

23 two phenomena were related to his illness or to 
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1 the treatment for bis illness? 

2 MR. SHEFFLER: Objection, your 

3 Honor. I believe tbat this is beyond the 

4 issues of this case, and I object to the 

5 relevance of the question. 

6 MR. KLAPPER: Your Honor, I think 

7 it relates directly to the treatment he was 

8 getting as to why he lost his hair and why he 

9 couldn’t walk anymore. I mean — 

10 THE COURT: Overrule the 

11 objection. You may answer, Doctor. 

12 A We think the hair loss was related to the 

13 treatment, both the chemotherapy and the 

14 radiation. The weakness in the leg that he 

15 eventually developed, we thought, was because 

16 of the disease relapsing into the spine and 

17 causing pressure on the nerves and impairing 

18 his strength. 

19 MR. KLAPPER: Thank you very 

20 much, Doctor. 

21 THE COURT: Cross-examination? 

22 MR. KLAPPER: Oh, I’m sorry, I 

23 forgot to pass the CV. At this time, your 
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1 Honor, we will offer the CV for Dr. Gunale 

2 which will be Exhibit No. 34. I’ll give a copy 

3 to you. 

4 THE COURT: Objections to Exhibit 

5 34, the curriculum vitae for Dr. Gunale? 

6 MR. SHEFFLER: No objection, your 

7 Honor. 

8 THE COURT: No objections? Okay. 

9 There being no objections, let the record show 

10 the admission of Exhibit 34, and you may 

11 distribute copies to the jury, please, 

12 Mr. Klapper. 

13 MR. KLAPPER: That’s all the 

14 questions we have, your Honor. 

15 THE COURT: Thank you. Now, 

16 cross-examination. 

17 CROSS-EXAMINATION, 

18 QUESTIONS BY MR. BRUCE G. SHEFFLER: 

19 Q Dr. Gunale, my name is Bruce Sheffler, I 

20 haven’t had a chance to meet you before, sir, 

21 so let me just say that I represent the 

22 American Tobacco Company in this action. 

23 Doctor, I only have a very, very few 
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1 questions for you. Am I correct, sir, that the 

2 diagnosis of small cell carcinoma was actually 

3 made by a review of histology? 

4 A Yes, sir. 

5 Q As an oncologist, you don’t diagnose cell types 

6 of lung cancer; isn’t that correct? 

7 A That’s the pathologist. 

8 Q That’s the pathologist? 

9 A Right. 

10 Q And the pathologist does that by looking 

11 through a microscope; isn’t that correct? 

12 A Right. 

13 Q And he looks at the tissue that’s taken during 

14 a procedure like a bronchoscopy? 

15 A Right, yes. 

16 Q And as an oncologist, you’re called in to help 

17 treat the patient once the diagnosis is made? 

18 A Yes, sir. 

19 Q And that’s what you did in this case; isn’t 

20 that true? 

21 A Yes. 

22 Q And the bronchoscopist who did the biopsy, I 

23 think you referred to his report earlier, when 
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1 be did that bronchoscopy, he put a tube down 

2 the airways and looked through the tube, right? 

3 A Yes, sir. Yes, sir. 

4 Q And what he saw was some compression on the 

5 airways; isn’t that right? 

6 A Yes. 

7 Q Did he describe that compression as extrinsic 

8 compression? If you have - do you have the 

9 bronchoscopy report there, sir? 

10 A Yeah. 

11 Q If you don’t have it, Doctor, I could — 

12 A Yeah, I have it here. 

13 Q I could give it to you. Do you see - maybe I 

14 could help you, Doctor. I think it’s in the 

15 last paragraph there where he’s talking about 

16 putting the scope through the right main stem, 

17 appears normal. Went on down the segmental 

18 bronchi could not be visualized, it was only a 

19 very small opening in the right upper lobe 

20 bronchus with extrinsic compression; do you see 

21 that, sir? 

22 A Yes, sir. 

23 Q And that me ans the compression was coming from 
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1 the outside of the bronchus? 

2 A That’s what it is in a visual impression, yes. 

3 Q That’s what he saw? 

4 A Right. 

5 Q Right. And, of course, you didn’t see -- 

6 A No, that’s his report. 

7 Q Right. You didn’t look through the 

8 bronchoscope, right? 

9 A No, I don’t. 

10 Q You didn’t do that? That’s somebody else’s 

11 job? 

12 A Yes, sir. 

( 13 Q Now, the bronchoscopist who saw this extrinsic 

14 compression took some tissue portions; right? 

15 A Yeah. 

16 Q Now, when he did that, the first thing he did, 

17 he sent that to the pathology laboratory; 

18 right? 

19 A Yes. 

20 Q When they go to the pathology laboratory, 

21 that’s during the course of the procedure; 

22 isn’t that correct? Don’t they take tissue and 

23 take it to the pathology laboratory, have a 
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1 pathologist look at it and see if they got 

2 enough tissue or whether they should get more 

3 tissue? 

4 A No, pathologist is usually standing there. 

5 Q But the pathologist has to look at the tissue 

6 right then? 

7 A Yes. 

8 Q And to do that, they have to do what’s called a 

9 frozen section, right? 

10 A Yes. 

11 Q And when they do a frozen section, they freeze 

12 the tissue, take a very thin slice, put it on a 

13 slide and then look at it under a microscope, 

14 right? 

15 A Yes, sir. 

16 Q And they did that in this case, didn’t they? 

17 A Yes. 

18 Q And at the time they did that, the pathologist 

19 who was looking at that frozen section, he had 

20 two choices in his mind as to what this cancer 

21 could be, did he not? 

22 A I would assume. 

23 Q Well, do you happen to have the pathology 
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1 report by — I believe it’s Dr. — 

2 A Powers? Yeah, I have it. 

3 Q Okay. Well, it’s actually, I think 

4 Dr. Rothouse did the frozen sections, sir. 

5 A Okay. 

6 Q On August 15th. 

7 A Yeah. 

8 Q Do you see Dr. Rothouse’s frozen section 

9 diagnosis? 

10 A No, I don’t have. 

11 MR. SHEFFLER: Your Honor, may I 

12 approach the witness? 

13 THE COURT: You sure may. 

14 A Yeah, I have it here. 

15 Q Oh, you do have it? 

16 A Yeah. 

17 Q Okay. Do you see there. Doctor, where he says 

18 "Frozen section diagnosis"? 

19 A Yes, sir. 

20 Q Deferring impairment, that means the one that’s 

21 to come, but he says, "Possible oat cell 

22 carcinoma," Now, oat cell carcinoma is another 

23 word for small cell carcinoma? 
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2 Q Versus lymphoma? 

3 A Yes. 

4 Q So, in other words, they had two choices at 

5 that point. It could either be an oat cell 

6 carcinoma or it could be a lymphoma, right? 

7 A Yes. 

8 Q That’s because when the CAT scans and the 

9 x-rays were done, what they saw was a mass that 

10 was in the hilum; right? 

11 A Yes, sir. 

12 Q And the hilum, of course, is the center of the 

13 chest, isn’t it? 

14 A Yes. 

15 Q And in the center of the chest there’s a lot of 

16 lymph nodes, aren’t there? 

17 A Yes. 

18 Q And these lymph nodes are adjacent and butt up 

19 against the lung, don’t they? 

20 A Yes, sir. 

21 Q And what he was looking at, what the x-ray 

22 radiologist saw was this mass that involved the 

23 lymph nodes, the hilum area, the center part of 
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1 the chest; correct? 

2 A Yes, sir. 

3 Q And at the time that Dr. Rothouse was looking 

4 at the material, he said this could be a 

5 lymphoma, which is a cancer that arises in the 

6 lymph nodes - 

7 A Lymph nodes, yes. 

8 Q Which are found in the center part of the 

9 chest, or it could be a small cell carcinoma? 

10 A Uh-huh. 

11 Q Correct? 

12 A Yes. 

13 Q Now, they later did the permanent section, 

14 right? 

15 A Yes, sir. 

16 Q And when they looked at the permanent section, 

17 they were more sure that this was a small cell 

18 carcinoma; is that correct? 

19 A Yes, sir. 

20 Q So, at that point in time the diagnosis was 

21 small cell carcinoma of the lung; right? 

22 A Yes, sir. 

23 Q Because they at that time did not believe that 
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1 the small cell carcinoma was going to rise in 

2 the lymph node; correct? 

3 A No. 

4 Q Okay. Now, Doctor, isn’t it correct — 

5 (A discussion was held off the record.) 

6 Q Well, I think — counsel was just telling me 

7 that, as is often the case, I probably stated 

8 the question clumsily. 

9 Doctor, just so I understand, there are 

10 cancers in lymph nodes, that arise in lymph 

11 nodes, and they are called lymphomas? 

12 A Yes, sir. 

13 Q And there are cancers that arise in the lung, 

14 carcinomas, correct? 

15 A Yes. 

16 Q And at the time that this biopsy was done, at 

17 the time that Dr. Rothouse looked at the 

18 biopsy, he concluded the cancer he saw was a 

19 small cell carcinoma? 

20 A Yes. 

21 Q Because at the time he looked at this, he did 

22 not believe at this time that small cell 

23 carcinomas arose in the lymph nodes? 


/ 
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1 MR. KLAPPER: Your Honor, I’m 

2 sorry. I’m going to object. The witness has no 

3 way of knowing what was in the mind of someone 

4 else. I don’t believe he could answer that 

5 question. It’s not a fair question. 

6 THE COURT: Unless there’s some 

7 other extrinsic basis, the fact of what 

8 Dr. Rothouse believed or didn’t believe would 

9 seem to be outside -- sustain the objection. 

10 MR. SHEFFLER: Okay. Your Honor, 

11 I’ll withdraw it, that’s fine. 

12 Q Now, Doctor, have you ever heard of the term 

13 "extrapulmonary small cell carcinoma"? 

14 A Yes, sir. 

15 Q And what does that mean? 

16 A Something which begins outside the lungs. 

17 Q Okay. The small cell carcinoma ~ 

18 A Right. 

19 Q - which begins outside the lungs? 

20 A Right. 

21 Q And, Doctor, I think you stated in your 

22 practice you’ve seen extrapulmonary small cell 

23 carcinomas, haven’t you? 
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1 A Yes, sir. 

2 Q And, Doctor, in your practice you’ve also seen 

3 cancer in lungs that did not start in lungs, 

4 haven’t you? 

5 A Did not start where? I’m sorry. 

6 Q You have seen cancer in die lung which was not 

7 a primary of the lung. 

8 A Yes, sir. 

9 Q So, in other words, you’ve seen cancers that 

10 have metastisized to the lung? 

11 A Yes. 

12 Q And metastasis. Doctor, is where a cancer 

13 starts in one place and then shoots off and 

14 part of the cancer starts someplace else; isn’t 

15 that true? 

16 A Yes, sir. 

17 Q And that. Doctor, is a fairly common occurrence 

18 in a small cell carcinoma no matter where it 

19 starts; isn’t that true? 

20 A It commonly spreads, but I don’t know if it - 

21 to the lungs, like this. 

22 Q Okay. But the lung is a site, a common site 

23 for metastasis? 
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1 A Yes. The cancer can come from anywhere else in 

2 the body. 

3 Q And it could go to the lung? 

4 A It can, yes, sir. 

5 Q Because a lot of cancers are blood borne and 

6 the blood gets all circulated through the lung? 

7 A Yes. 

8 Q So it’s a common site for cancer to occur when 

9 it’s a metastatic lesion, from some other site? 

10 A Yes. 

11 Q So the fact that a person has a cancer in the 

12 lung does not in and of itself say that it is 

13 from the lung, right? It could have originated 

14 somewhere else and metastasized to the lung? 

15 A Yes. 

16 Q Now, Doctor, have you also heard of the phrase 

17 "unknown primary"? 

18 A Yes, sir. 

19 Q What does that mean? 

20 A Means you see evidence of cancer at one 

21 location, you think it did not arise there, and 

22 has spread someplace else, but you do not know 

23 where it is. And you can undertake a search 
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1 and you still might not find that primary site. 

2 Q And there’s been estimates as high as 10 to 15 

3 percent of cancers that are diagnosed today 

4 have unknown primaries? 

5 A Usually those are what we call adenocarcinoma, 

6 yes. That percent applies really to a 

7 histology, what we call adenocarcinomas. 

8 Q Okay. But that’s a case, an occurrence that 

9 has been written in the literature and been 

10 reported quite frequently today as well? 

11 A Yes. 

12 Q And when a cancer - just so I’m perfectly 

13 clear on your answer -- cancers of unknown 

14 primary means that you may see a cancer in an 

15 organ, like a lung, but you’re not sure where 

16 it started? 

17 A Yes, sir. 

18 Q Okay. Doctor, when there was an autopsy in 

19 this case, I just want to be sure I understand, 

20 the autopsy was performed, again, by a 

21 pathologist; is that right? 

22 A Yes, sir. 

23 Q And he did take man y sections of the lung on 
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1 autopsy? 

2 A Yes, sir. 

3 Q And looked at it all under a microscope, and he 

4 found no cancer; isn’t that right? 

5 A Yes, sir. Yes, sir. 

6 MR. SHEFFLER: I think that’s all 

7 the questions I have. Thank you very much, 

8 Doctor. 

9 THE COURT; Further cross-exam? 

10 Anyone else? 

11 MR. HARDY; Not I, thank you. 

12 THE COURT: No? Redirect, 

! 

13 Mr. Klapper. 

14 REDIRECT EXAMINATION, 

15 QUESTIONS BY MR. MORRIS KLAPPER: 

16 Q Dr. Gunale, was there any evidence at all in 

17 this case of a primary small cell cancer from 

18 any other site other than the lung? 

19 A No, sir, no. When I treated, I don’t think I 

20 had any question in my mind, not — the two 

21 other physicians, we were trying to give what 

22 we called combined morality that this was 

23 anything other than lung cancer. 
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1 Q He didn’t have a lymphoma? 

2 A No, sir. 

3 Q And he didn’t have adenocarcinoma? 

4 A No, sir. 

5 Q And he didn’t have any of the other kinds of 

6 cancer that Mr. Sheffler was mentioning to you, 

7 did he? 

8 A No, sir. But, also, maybe I could go back to 

9 the question he was saying, extrinsic pressure, 

10 but the biopsy was from inside the bronchus. 

11 Q It was inside the lung? 

12 A Right. So in the gross, I might not see it and 

13 that’s what that really implies. To the 

14 endoscopist this may look outside pressure but 

15 you take a biopsy of the bronchus. So that is 

16 what positive - that’s what indicates to us 

17 that that’s where it began. 

18 Q So that scope went inside his lung and took 

19 cells out? 

20 A Right. 

21 Q And looked at those cells from the lung and 

22 those cells were small cell cancer of the lung? 

23 A Right. 
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1 Q And not any of those other kinds of cancer this 

2 gentleman was mentioning? 

3 A No. 

4 MR. KLAPPER: Thank you veiy 

5 much. 

6 THE COURT: Recross? 

7 MR. SHEFFLER: Just one point, 

8 your Honor. 

9 THE COURT: Yes, sir. 

10 CROSS-EXAMINATION, 

11 QUESTIONS BY MR. BRUCE G. SHEFFLER: 

12 Q Again, on this extrinsic compression. I’m sorry 

13 to bring it back up again, Doctor, but the fact 

14 of the matter was when the bronchoscopist 

15 looked through the scope, what he saw was a 

16 pressure from outside — 

17 A Compressing. 

18 Q — compressing in. And when he took the cells 

19 from that biopsy, it was from something that 

20 was outside pressing into the bronchus and he 

21 took the cells from that area; isn’t that 

22 correct? 

23 A No, but bronchoscopy has the lining of the 
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1 


lungs to it which is — 

2 

Q 

Right. 

3 

A 

— that part of it tells your that it is from 

4 


there, right. 

5 

Q 

Okay. So the lining of the lungs was included 

6 


in the biopsy he saw? 

7 

A 

That’s right. 

8 

Q 

The epithelial cells, those columnar cells -- 

9 

A 

Right. 

10 

Q 

— were included in the biopsy he took? 

11 

A 

They were included. 

12 


MR. SHEFFLER: Thank you, sir. 

13 


MR. McELVEEN: Judge, I just have 

14 


one or two, if I may, in light of redirect. 

15 


THE COURT: Yes, sir. 


16 RECROSS-EXAMINATION, 

17 QUESTIONS BY MR. J. C. McELVEEN: 

18 Q Doctor, do you still have the Community 

19 Hospital consultation note from your first 

20 examination? 

21 A Yes, sir. 

22 Q Let me direct your attention to that, if I may. 

23 MR. McELVEEN: I don’t know, has 
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1 that been published to the juiy yet, your 

2 Honor? 

3 MR. HARDY: Yes. 

4 MR. McELVEEN: It has been, okay. 

5 THE COURT: Excuse me. The 

6 Community Hospital note from Community 

7 Hospital? 

8 MR. McELVEEN: Right, the August 

9 15, 1986. 

10 THE COURT: Right, that was 

11 admitted as Exhibit 33. 

12 Q Go with me, if you would. Dr. Gunale, down to 

13 the diagnosis portion of that note, the last 

14 paragraph. 

15 You talked a little bit in your direct 

16 about a procedure known as a venogram, and is 

17 that the same as a vena cavagram? 

18 A Right. 

19 Q And tell us what that - well, let me back up a 

20 second. First of all, tell us what the vena 

21 cava is again. 

22 A The vena cava is a big vein that ultimately 

23 drains the blood that is brought on by all the 
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1 veins into the heart, and that is close to 

2 those lymph glands which is what we had seen on 

3 the CAT scan. 

4 Q Right. And the aorta takes the blood from the 

5 heart to the body, the vena cava is the very 

6 large vein that brings it back to the heart. 

7 A Right. Yes. 

8 Q And it passes through, I believe you said, that 

9 portion of the chest that is sort of contiguous 

10 to the lung and the lymph nodes that are right 

11 in that area. 

12 A Yes, sir. 

/ 

13 Q That you were interested in that day; right? 

14 A Yes. 

15 MR. KLAPPER: Excuse me one 

16 second, Your Honor, I'm sorry to interrupt, but 

17 we really are way outside of redirect. There’s 

18 a chance for recross, he didn’t cross, and now 

19 we’ve got redirect and he’s way outside of it. 

20 MR. McELVEEN: Your Honor, may I 

21 respond? He went back to the doctor to ask him 

22 if there was any information that led him to 

23 believe that there was any - the doctor’s 
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1 comment on redirect was "I had no doubt that it 

2 was a primary lung tumor." Now, that’s what 

3 I’m crossing about. 

4 THE COURT: All right. Overrule 

5 the objection. 

6 Q And the — the suspicion at the time that he 

7 was hospitalized on the 15th of August was that 

8 he, Mr. Rogers, had something called superior 

9 vena cava obstruction; right? 

10 A Yes, sir. 

11 Q Tell us what that means. 

12 A It means if -- if there is a tumor around the 

13 vena cava, it is a little soft pliable tube, 

14 and pressure can decrease its diameter so that 

15 the blood is not flowing as much and it can 

16 block, and the blood then kind of backs up and 

17 doesn’t drain, so individual develops swelling 

18 of the face, swelling of the neck - 

19 Q And- 

20 A And that’s -- 

21 Q I’m sony, go ahead and finish your answer. 

22 A And another reason, if there is any suspicion 

23 of that, we think that there is involvement of 
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1 the lymph gland, and if the lymph glands are 

2 involved, then we think it is unusual that a 

3 small cell carcinoma from someplace else has 

4 - spread to the lung which, in turn, has spread 

5 to the lymph gland. So that’s another 

6 confirmation in our mind that this has to be a 

7 primary lung cancer spreading to the lymph 

8 gland. So that’s really the reason that 

9 assumes importance in terms of knowing, for us 

10 as a physician at that time taking care. 

11 Q Right, that your preliminary diagnosis of small 

12 cell lung cancer which is spread to the lymph 

13 nodes was correct; right? 

14 A Yes, right. 

15 Q Okay. And so when you did a vena cavagram, or 

16 a venogram, you put down here "plan to obtain 

17 venogram to confirm the histologic diagnosis." 

18 A No, I’m sorry. 

19 Q Well, that’s what your note says. Doctor. 

20 A I know there’s some typing error but, you know, 

21 it really is not a substitute, it back up to 

22 the histologic diagnosis, that diagnosis stands 

23 by itself irrespective of what the x-ray shows. 
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1 what the vena cavagram shows. 

2 1 think there we were interested in seeing 

3 is there a pressure so that, in terms of the 

4 treatment priority, do we need to prioritize 

5 radiation as opposed to chemotherapy. 

6 Q But in — all right. In light of his clinical 

7 presentation at that time, and in light of your 

8 belief that it was a primary small cell cancer 

9 of the lung that had spread to the lymph 

10 nodes — 

11 A Right. 

12 Q - you, in fact, expected the vena cavagram to 

13 come back positive. 

14 A No, no. 

15 Q You did not? 

16 A No, I’m sorry, no. That happens - well, we 

17 suspected whether it might be, but I don’t - 

18 in only — vena cava obstruction occurs only 10 

19 to 15 percent of the time even if lymph glands 

20 are involved, so I want to answer you right. 

21 Q But if he- 

22 A So its absence does not exclude diagnosis of 

23 lung cancer, it just help us in terms of 
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1 treatment option what they do. I’m sorry. 

2 Q And when you — but he presented with a 

3 clinical picture of vena cava obstruction; 

4 right? 

5 A Suspicion, yes. 

6 Q Yes. And when you did a vena cavagram, a 

7 positive vena cavagram result would have been 

8 consistent with a presentation of a small cell 

9 lung cancer spreading to the lymph nodes; 

10 right? 

11 A I - I don’t know if I can say. As I say, 85 

12 percent of the time there is no vena cava 

13 obstruction, still I call it small cell, but in 

14 this instance, I don’t know if — 

15 Q I understand when you say 85 percent of the 

16 cases there’s no vena cava obstruction. 

17 A Right. 

18 Q But that’s not 85 percent of cases that present 

19 clinically with what you think is a vena cava 

20 obstruction; right? 

21 A No. 

22 Q Most of the cases that present with vena cava 

23 obstruction clinically have it when you run the 
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1 vena cavagram; right? 

2 A Yeah. 

3 Q Okay. So we’re talking about the 15 percent 

4 that present with a clinical picture of a vena 

5 cava obstruction. 

6 A Yes, sir. 

7 Q And that’s this man; right? 

8 A Yeah, there was suspicion that he might have 

9 vena cava — okay. 

10 Q Clinically. And you agree with that. 

11 A Yeah. 

12 Q And they did the exam and it was negative; 

13 right? 

14 A Yes. 

15 Q There was no vena cava obstruction. 

16 A Yes. 

17 MR. McELVEEN: Okay. Thank you. 

18 THE COURT: Further recross. 

19 Redirect, Mr. Klapper? 

20 FURTHER REDIRECT EXAMINATION, 

21 QUESTIONS BY MR. MORRIS KLAPPER: 

22 Q Dr. Gunale, anything you’ve been asked since I 

23 spoke with you last change your mind? You 
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1 still believe the man had primary small cell 

2 carcinoma of the lung? 

3 A Yes, sir. 

4 MR. KLAPPER: Thank you. 

5 THE COURT; Any further questions 

6 of Dr. Gunale? Thank you. Doctor. You may 

7 step down. Plaintiffs next witness, please. 

8 MR. WARREN HOLLAND: At this 

9 time, your Honor, we wish to offer those 

10 documents I believe the Court — 

11 THE COURT: Let’s take a break 

12 while we do that. We are going to take a break 

13 to allow the Court and counsel to discuss some 

14 documents, and that relate, obviously, as I’ve 

15 indicated to you before, the inclusion or 

16 exclusion of evidence in the case is wholly a 

17 question of law and that’s my responsibility, 

18 and so we’re going to take care of that in the 

19 next ensuing moments, so while we do that the 

20 jury may rise, you may retire, we’ll be in 

21 recess momentarily. 

22 (At 2:10 p.m. the jury left the courtroom 

23 and the following proceedings occurred outside 
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1 the presence of the jury.) 

2 THE COURT: We’re dealing with 

3 the admission of documents. I’ve asked the 

4 court reporter to keep us on the record during 

5 this proceeding, and the record should reflect 

6 that the jury is now — has left the courtroom 

7 and that these matters are occurring in open 

8 court and outside the hearing of the jury. 

9 The plaintiff wishes to offer certain 

10 documents in evidence, and the Court has been 

11 advised that the defense counsel may have some 

12 objections to certain of the documents. 

13 Mr. Holland? 

14 MR. MICHAEL HOLLAND: Thank you, 

15 your Honor. Plaintiffs wish to offer Exhibit 

16 No. 11 through 32 which consists of documents 

17 relating to the Tobacco Industry Research 

18 Committee, and I understand that these are -- 

19 we’ve agreed upon authentication as to each of 

20 the documents, and I understand they have 

21 objections to relevance which we’re prepared to 

22 address. 

23 THE COURT: Okay. The plaintiff 
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1 offers Exhibits 11 through 32. Objections? 

2 MR. OHLEMEYER: Yes, your Honor. 

3 I think we can talk about them collectively and 

4 then talk about them individually, but for die 

5 most part, I think the Court should understand 

6 these are not documents that — 

7 MR. MICHAEL HOLLAND: Excuse me, 

8 just one other point of order. 1 should make 

9 the point that we have marked Exhibit 13, "A 

10 Frank Statement to Cigarette Smokers" from the 

11 New York Times, January 4, 1954, that is the 

12 only other document - that is not really pan 

13 of the Tobacco Industry Research Committee 

14 memoranda, but it is a document relating to 

15 their activities, so -- 

16 MR. OHLEMEYER: Well, let's leave 

17 13 aside for the moment, your Honor. 

18 With respect to the re mainin g documents, 

19 as we discussed before lunch, these are 

20 documents that apparently have been procured 

21 from a — an archive in Wisconsin. They are 

22 not documents, I think the plaintiff suggests 

23 or contends, came from the files of any of 
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1 these companies. They are not documents — 

2 THE COURT: Can I see them? 

3 MR. MICHAEL HOLLAND: Yes. 

4 THE COURT: Excuse me. I’ve never 

5 seen these before that I know, and am I able to 

6 see them now. 

7 MR. MICHAEL HOLLAND: They were 

8 part of our exhibits on s ummar y judgment. 

9 THE COURT: Were they? Okay. 

10 MR. MICHAEL HOLLAND: Yes. 

11 THE COURT: I just didn’t know 

12 what they were. Okay. 

13 MR. OHLEMEYER: As Dr. Myers 

14 says, never say always or never. With a few 

15 exceptions, I don’t think any of these were 

16 authored by or transmitted to any of the 

17 companies that are defendants in this lawsuit 

18 so with that the relevance of them to this case 

19 and the c laims that remain to be tried in this 

20 case which do not include fraud or 

21 misrepresentation claims is not readily 

22 apparent to us. And that I think is a starting 

23 point. 
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1 THE COURT: Okay, you need to 

2 educate me because I have no idea what this - 

3 how — I guess how this relates to this case, 

4 issues that have been raised and allegations 

5 that form the basis of liability for these four 

6 defendants. 

7 MR. MICHAEL HOLLAND: The 

8 documents themselves, which are subject as 

9 ancient documents to the hearsay exception, I 

10 think their objection is to relevance, and the 

11 relevance is that the documents themselves 

12 explain really what was taking place. The 

13 tobacco companies, including three of the 

14 defendants in this case, came together to form 

15 a research committee that had as its stated 

16 purpose, as set forth in the first exhibit 

17 there, and they stated the industry position 

18 and really everything falls into place after 

19 this, and that is that they were strongly 

20 convinced that there’s no sound scientific 

21 basis for the charges that have been made, they 

22 believe that the more sensational accusations 

23 in the recent papers were premature, and it 
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1 goes on to say that they're going to sponsor a 

2 public relations cam p ai gn that is positive in 

3 nature, entirely pro-cigarettes, and that’s 

4 what the stated purpose of the tobacco industry 

5 research committee was. 

6 And everything there relates to Hill and 

7 Knollton was hired by the tobacco companies 

8 to - and these are from the Hill papers - to 

9 undertake this public relations effort on 

10 behalf of the tobacco companies. It all 

11 relates to this issue, that being the issue of 

12 consumer appreciation of risks. 

13 I mean, there — what did consumers 

14 understand with respect to the risks. And 

15 throughout these papers there are references to 

16 the public perception of our product, the 

17 reaction to a certain issue when they issue 

18 public relation statements, they ~ they 

19 monitor the reaction of the public to those 

20 statements, the first one being the "Frank 

21 Statement to Cigarette Smokers" which is 

22 Exhibit 13 in which they stated their purpose 

23 was to, you know, cast doubt on the 
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1 relationship between cigarette smoking and 

2 disease, and that was published in papers 

3 throughout the country. 

4 The documents, for example, just with 

5 respect to that, will talk about how many 

6 papers it was in, what the general response of 

7 the public was to that, how stories are running 

8 pro and con, and that’s what these are most 

9 directly related to is the consumer 

10 understanding of the hazards of smoking, the 

11 efforts on behalf Of the tobacco companies to 

12 not only monitor public reaction and response 

13 but also to - to help formulate very carefully 

14 through public relations activities what the 

15 public was going to perceive about the dangers 

16 of their products. And that’s what all these 

17 documents are about. 

18 And the documents themselves reference the 

19 fact that they’re acting on behalf of the 

20 tobacco companies. Three of the defendants in 

21 this case are specifically referenced for — in 

22 the documents as being individuals on whose 

23 behalf - or companies on whose behalf these 
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1 efforts are undertaken. 

2 And the fact that they aren't actually 

3 prepared by defendants themselves, I mean, 

4 that’s a hearsay objection, they are subject to 

5 the hearsay exception, and the documents really 

6 speak for themselves in terms of documenting 

7 the activities on behalf of the tobacco 

8 companies and the public reaction to their 

9 efforts. 

10 MR. OHLEMEYER: Your Honor, if I 

11 may. 

12 THE COURT: Uh-huh. 

13 MR. OHLEMEYER: Exhibit 13 is a 

14 good starting point. To the extent this is 

15 being offered on the issue of consumer 

16 expectations, the consumer expectations test is 

17 an objective standard, something published in a 

18 newspaper which Exhibit 13 was, would arguably 

19 be relevant to that issue. But the remainder 

20 of these documents are descriptions of things 

21 replete with hearsay upon hearsay upon hearsay 

22 which, although they are 30 years old, there is 

23 hearsay within hearsay here, has no relevance 
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1 to the consumer expectations issue. 

2 What’s relevant to that issue is what was 

3 out there for the consumer to perceive and to 

4 read and to be aware of, not what — what 

5 anybody thinks somebody’s plan was or 

6 somebody’s intention was in considering 

7 alternative ideas for responses to various 

8 things. 

9 This is all evidence of — this is - none 

10 of this is evidence relevant to any issue in 

11 this case. Exhibit 13 may be, and because it 

12 was published I think you make a distinction 

13 between it and the rest of this stuff, but 

14 whether five people sit in a room and Mr. Hill 

15 accurately or inaccurately or fairly or 

16 completely sn mniar i7.es what they have discussed 

17 has no bearing on the issues in this case, most 

18 assuredly on the consumer expectation issue. 

19 MR. MICHAEL HOLLAND: On that 

20 point, your Honor, the — it’s not simply what 

21 the public is perceiving, which those do speak 

22 to, but also then what are -- what’s being done 

23 by the companies in response to that. Are 
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1 the central claim here. I mean, it’s evidence 

2 not only of the failure to warn but also with 

3 respect to their whole course of conduct. 

4 They’re not only not warning but they’re 

5 undertaking efforts to avoid Warning, to 

6 downplay those entities outside of the tobacco 

7 companies that are sounding warnings. 

8 They’re - 

9 THE COURT: 1 guess the thing 

10 that ~ see, if we could just take, for 

11 example, proffered Exhibit 11. 

12 MR. OHLEMEYER: Your Honor, if 

13 you would, could you identify that by date for 

14 me because I — 

15 THE COURT: Oh, sure. December 

16 15th, ’53. 

17 This is a document says 'Background 

18 Material on the Cigarette Industry Client.” 

19 And then there’s listed here some information 

20 that was given us, I guess we’re talking about 

21 Mr. Hahn, Coleman, McComas, and Peterson who 

22 are the people listed at the meeting, by 

23 presidents — by the presidents of the leading 
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1 tobacco companies at the Hotel Plaza this 

2 morning. 

3 1 guess I don’t understand how — I mean, 

4 what they — what these people said at this 

5 meeting or what they plan to do seems to me one 

6 thin g . What in — but what would — I mean, it 

7 seems to me have impact on the consumers what, 

8 in fact, they did. And I think that’s probably 

9 why the — to separate out Exhibit 13, I mean, 

10 as an example of that, but I — I — because it 

11 was an ad, an information that was for public 

12 dissemination and was, indeed, publicly 

13 disseminated. Exhibit 11 just seems to be 

14 the -- some minutes of a meeting that some 

15 people had and I guess I don’t understand - 

16 MR. MICHAEL HOLLAND: Your Honor, 

17 it truly goes to - 

18 THE COURT: How does that impact 

19 on a consumer expectation? It seems to me 

20 there’s a difference between what they may have 

21 said they’re going to do or what a couple 

22 people said they were going to do and what, in 

23 fact, was done. It seems to me what’s relevant 
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1 is, in fact, what was done. What - what 

2 advertising was done pre ’69, what — rather 

3 than what a handful of people were talking 

4 about in the discussions that were held in 

5 December of ‘53. I just don’t make the 

6 connection. 

7 MR. MICHAEL HOLLAND: Well, the 

8 reason ~ I mean, there are two aspects to 

9 them. One is these documents talk about their 

10 motive and their state of mind in undertaking 

11 to do certain things, and that’s a good example 

12 of this first memo here, when they state their 

13 stated purpose at page 2 in the fourth 

14 paragraph, they feel they should sponsor a 

15 public relations campaign which is positive in 

16 nature entirely pro-cigarette, and their 

17 comment that they can supply us with 

18 comprehensive and authoritative scientific 

19 material which completely refutes the health 

20 charges. So that speaks to the remaining 

21 documents which there are documents which do, 

22 in fact, talk about what they’re actually doing 

23 and what public statements they are releasing, 
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1 and what the response in the public is to those 

2 statements which all goes to the consumer 

3 expectation. 

4 But these documents also speak as well to 

5 the claim of willful and wanton misconduct, and 

6 what the true nature of the efforts on behalf 

7 of the tobacco company were. I mean, that’s 

8 their stated purpose for undertaking this 

9 publicity campaign. So that casts ~ that puts 

10 it in perspective, their activities later as 

11 they try to meet health charges. 

12 THE COURT: What publicity 

13 campaign are you talking about? 

14 MR. MICHAEL HOLLAND: Well, the 

15 entire publicity campaign that these documents 

16 concern. I mean, that’s - they’re arranged 

17 chronologically and they reference one after 

18 another the - I mean, for instance, they 

19 sponsor certain authors and provide information 

20 to certain authors that are preparing articles 

21 for ma gazin es that cast doubt on smoking and 

22 health relationships, and they — 

23 THE COURT: Well, I guess where 
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1 is the connection where those — I mean, where 

2 were those things ever published? 

3 MR. MICHAEL HOLLAND: Yes, they 

4 were published. 

5 THE COURT: Where is that in the 

6 record? Where is that connection? I mean, 

7 this is like - I mean, I’m not - people’s 

8 responses to — and ideas, but I — I’m just 

9 having a hard time saying that there seems to 

10 be a distinction between what people talked 

11 about, what people planned, and then, in fact, 

12 what’s done because what’s done in what 

13 apparently were private meetings, unless 

14 there’s some public dissemination, is hard for 

15 me to measure the impact of consumer awareness 

16 or consumer knowledge. 

17 MR. MICHAEL HOLLAND: Okay. For 

18 instance, after the issuance of the "Frank 

19 Statement to Cigarette Smokers," this would be 

20 the memo of January 15th, 1954, which ~ 

21 THE COURT: That references the 

22 memo? I mean it references the article. 

23 MR. MICHAEL HOLLAND: It 
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1 references the "Frank" statement; right. And 

2 the first paragraph of that memo, "The 

3 committee’s statement entitled ’A Frank 

4 Statement to Cigarette Smokers’ appeared in 448 

5 newspapers reaching a circulation of 

6 43,245,000," then it goes on to discuss the 

7 facts relating to the manner in which it was 

8 perceived by the public. There — 

9 MR. OHLEMEYER: Your Honor, if I 

10 might, I think - I haven’t talked with my 

11 co-counsel, but we might be able to reach a 

12 stipulation as to how many newspapers Exhibit 

13 13 was published in and things like that. I 

14 just don’t think that this is a way to prove it 

15 and I certainly think that if this is any 

16 evidence of that, its probative value is far 

17 outweighed by its prejudicial effect under Rule 

18 403, so if this is evidence of how many 

19 newspapers Exhibit 13 was published in, I think 

20 we can work around that without having to deal 

21 with the evidentiary problems occasioned by 

22 this exhibit. 

23 MR. MICHAEL HOLLAND: I mean. 
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1 this is just full of references to issuances 

2 of - the next - let's see, let’s go to the 

3 memo of May 3rd, 1954, a report on the Booklet 

4 of Scientific Perspective on the Cigarette 

5 Controversy, and the fact that that was sent to 

6 176,800 doctors, and - 

7 THE COURT: But I assume you 

8 don’t have the booklet? 

9 MR. MICHAEL HOLLAND: No, we do 

10 not have the booklet. 

11 THE COURT: Well, then, I guess 

12 that’s sort of the problem I’m wrestling with 

13 then, what - 

14 MR. MICHAEL HOLLAND: Well.it 

15 talks about the response - they are monitoring 

16 the response to these --1 mean, this is really 

17 better evidence than just having the booklet. 

18 I mean, they’re monitoring what the response is 

19 to these public relations campaigns such as 

20 this booklet because they want to know what 

21 people are thinking about these claims about 

22 the health hazard of smoking. That’s their 

23 whole reason for existing, is to issue public 

i 
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1 relations — is to undertake public relations 

2 efforts to downplay the hazard of smoking,.to 

3 then monitor how those are perceived by the 

4 public, and to react accordingly, and do they 

5 step up efforts, that - that’s the entire 

6 course of conduct reflected in these documents. 

7 One after the other, they — that’s - they’re 

8 talking about how the public is receiving and 

9 responding to their efforts to downplay the 

10 hazards of cigarette smoking. 

11 THE COURT: So your concept is, 

12 is that you monitor consumer response by some 

13 co mmi ttee’s meeting notes? I mean, is that 

14 what this is? 

15 MR. MICHAEL HOLLAND: That’s what 

16 these meeting notes are all about. These are 

17 the meeting notes that - that document the 

18 information that is gathered on how the public 

19 is responding to this. 

20 And the other important point, I don’t 

21 want to overlook, is they also document what 

22 the tobacco industry — why they’re doing this. 

23 I mean, you know, they’re not concerned about 
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1 the health hazards of smoking, they’re 

2 concerned about how their product is perceived, 

3 and defusing attempts to correlate or to relate 

4 the product to the health hazards. So it goes 

5 not only to their conduct, their state of mind, 

6 their motive, but also to the public 

7 perception. 

8 And it also is evidence relating to their 

9 claims that the scientific literature was not 

10 there to support health claims. Well, there’s 

11 references on these documents to their efforts 

12 are directed not toward honest investigative 

13 research but to result-oriented studies to 

14 avoid claims or to disprove the health -- the 

15 claims that there are health risks with 

16 smoking. 

17 MR. PLESEC: Your Honor, Bill 

18 Plesec on behalf of Reynolds. Again, your 

19 Honor, Mr. Holland’s testimony about what these 

20 documents are all about is his representation 

21 of what these documents are, we don’t have any 

22 evidence in this case on that topic. It’s his 

23 spin on the documents, we don’t have any 
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1 evidence to support what he’s saying, they 

2 don’t purport to put anybody in to support that 

3 kind of testimony, so I would ask the Court to 

4 ignore it. 

5 I think what the — the issue is is the 

6 one the Judge - your Honor, you framed, and 

7 that is what was really done and not what was 

8 said in these private meetings. And if they 

9 want to put on evidence about what the 

10 companies were doing with respect to consumer 

11 expectations, then let’s see what was put out 

12 in the public domain that the consumers were 

13 seeing, not what was going on in private 

14 meetings as these documents suggest. We 

15 haven’t seen any evidence that anything that 

16 was going on in these private meetings saw the 

17 light of day, with the exception of the "Frank" 

18 statement, 

19 And indeed, as Mr. Ohlemeyer has said, we 

20 have no problem with — with that particular 

21 document as a document that reached the public 

22 domain. 

23 MR. MICHAEL HOLLAND: These 
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1 documents, I mean, this — these documents 

2 speak for themselves. They — we have — we 

3 agreed to authentication, I understand there’s 

4 no hearsay objection, but what I'm hearing is 

5 kind of a hearsay objection, but the facts as 

6 stated in these documents are — are completely 

7 relevant because, I mean, to the extent they 

8 want to challenge the weight of them, you know, 

9 they can argue the weight. But, I mean, the 

10 question is do these have a tendency to add to 

11 the — to the validity of any particular claim 

12 and they, indeed, do to the extent that they 

13 relate both to the conduct of the tobacco 

14 companies, their motive, which is in issue in 

15 this case, whether they were truly interested 

16 in scientific research, or whether they were 

17 more interested in controlling public opinion 

18 and disproving health claims. And also these 

19 documents specifically reference how the public 

20 is perceiving the - their public relations 

21 efforts. 

22 And these are better evidence than the 

23 documents themselves. I mean, these — they 
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1 are monitoring what the public is thinking. 

2 They’re taking opinion polls, they’re keeping 

3 close watch on the entire area. 

4 MR. OHLEMEYER: Your Honor, let 

5 me — two sentences and then I think the matter 

6 can be submitted. I think with reference 

7 specifically to the May 3rd document, nobody is 

8 here to tell us and there is no evidence that 

9 any of this is accurate. The point is this 

10 isn’t evidence of anything unless it can 

11 connect to some issue in the case. The issue 

12 in the case is consumer expectations. Whether 

13 somebody says that a booklet was sent to X 

14 number of people or somebody wanted to do this 

15 or wanted to do that, it’s not just a question 

16 of arguing about the weight, it’s a question Of 

17 whether any of this is relevant to any issue in 

18 the case and whether the hearsay upon hearsay 

19 upon hearsay creates a problem with probative 

20 value, prejudicial effect. 

21 I think we have said all we can say about 

22 the matter. 1 think I consider it submitted, I 

23 don’t know if any of my co-counsel has anything 
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1 else to add to it. 

2 MR. MICHAEL HOLLAND: Hearsay is 

3 not an issue because they’re ancient documents, 

4 and as I understand it, the objection is 

5 relevance and the documents speak to that - to 

6 the relevance and with respect to the facts 

7 that are set forth in the documents. 

8 And I’m not - with the reference to 

9 testimony, these - I am simply relating what 

10 the documents relate. I’m not testifying, the 

11 documents really do speak for themselves. 

12 MR. KLAPPER: If I could have 30 

13 seconds on incurred risk, your Honor? 

14 THE COURT: Yes, sir. 

15 MR. KLAPPER: I think that the 

16 documents also relate to the defense of 

17 incurred risk. They tend to prove, tend to 

18 prove, a campaign of disinformation was mounted 

19 so the public would be lulled into a sense of 

20 safety so that the public, including Dick 

21 Rogers - 

22 THE COURT: Is there going to be 

23 somewhere in the record that they actually did 
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1 that? I mean, what you seem to have is the 

2 kind of - in just the couple that I’ve looked 

3 at is sort of the behind-the-closed-doors thing 

4 where people are expressing opinions and 

5 somebody kept minutes of the meetings, but it 

6 seems to me somewhere, I mean, there needs to 

7 be proof that, in fact, that was done. All the 

8 planning in the world doesn’t make it so, I 

9 guess is what I’m saying, and we’ve got 

10 Plaintiffs 13 which is an article that 

11 appeared, and clearly this is what was going on 

12 with the big Tobacco Industry Research 

13 Co mmi ttee and the tobacco industry put forth 

14 this for public consumption, this information. 

15 Is there some other evidence ~ and I 

16 guess I’m just troubled, I mean, all — in 

17 terms of relevance on the issue of consumer 

18 expectation, I don’t know how a consumer is 

19 affected by anything that went on in this 

20 little meeting. 

21 MR. KLAPPER: This isn’t all they 

22 did. Go ahead, Warren, if you’re getting ready 

23 to say something. 
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1 MR. WARREN HOLLAND: Go ahead. 

2 MR. KLAPPER: No, I just wanted 

3 to say, your Honor, it is a plan to get the 

4 public to doubt the dangers. 

5 THE COURT: Well, I know, but 

6 they need to do something. 

7 MR. KLAPPER: Was the plan put 

8 into effect? The answer’s yes. This is not 

9 the only evidence we have that they got into 

10 the business of and actually did — tried to 

11 get the public to doubt the dangers. 

12 MR. WARREN HOLLAND: Your Honor, 

13 might I also, please? 

14 THE COURT: Sure. 

15 MR. WARREN HOLLAND: One of the 

16 primary things here is fair warning. Okay? 

17 Their defense is we didn’t - there was no 

18 danger. They didn’t have — these documents 

19 are proof in and of themself they have a 

20 program to create the atmosphere of what the 

21 danger is in the public’s perception. It 

22 directly goes to whether or not they were 

23 reasonable in failure to warn. That’s one 
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1 thing. 

2 The other thing is these things are 

3 telling - they’re monitoring the program, 

4 they’re saying we’ve been this successful, 

5 we’ve been -- and this is an organization put 

6 together by these people. I mean, in other 

7 words, what could we have better, I mean, it 

8 really is almost a smoking gun. Why does the 

9 public think the way they do? ’Cause we’re 

10 being successful. 

11 I mean, it really goes so much to every 

12 issue in this case. It’s not just the consumer 

13 expectation; who’s creating that expectation, 

14 and how are they creating that. And these are 

15 just like, could there be no better evidence 

16 than we’ve formed the organization, the 

17 organization will do this, we’ve done it, and 

18 we’re good. 1 mean, I just can’t -- 

19 THE COURT: Well, somewhere it 

20 seems to me it needs to come into the record, I 

21 guess it’s almost like - I mean like planning 

22 the event and there’s no evidence it ever 

23 carried out. 
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1 MR. WARREN HOLLAND: Some of it 

2 does, your Honor. In other words, where 

3 they’re saying this program has been successful 

4 and we’ve sent it out to so many thousands of 

5 people, 42 million people have seen it in so 

6 many cities, so those documents clearly further 

7 authenticate it. They tell you how the 

8 program’s going in their own words, 

9 basically - or their public relations man. 

10 It’s clearly from the context of these 

11 documents is the guy that’s hired to head up 

12 the entire program. 

13 THE COURT: What program? 

14 MR. WARREN HOLLAND: The Tobacco 

15 Industry Research Council. 

16 THE COURT; Well, no, that wasn’t 

17 the program. I thought the program we’re 

18 talking about is advertising and 

19 disinformation, misinformation. 

20 MR. WARREN HOLLAND: That’s 

21 correct. 

22 THE COURT: Where is that 

23 program? Where is the evidence of that 
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1 program? 

2 MR. WARREN HOLLAND: It’s in here 

3 because they’re saying we have sent these 

4 things out to so many people and they’re - 

5 THE COURT: I don’t even know 

6 what they are. I don’t even know what they 

7 say. I guess that’s where I’m struggling. 

8 Mike referenced there’s this booklet, it says 

9 we’ve sent it out to so many people, what in 

10 the world was it? What did it say? I have no 

11 idea. And that’s my struggle with - 

12 MR. MICHAEL HOLLAND: What it did 

13 was, and this is clear from the documents, it 

14 cast doubt on the evidence relating cigarette 

15 smoking to cancer. That’s what the booklet was 

16 talking about. That’s exactly what the "Frank" 

17 statement says in the newspaper article. I 

18 mean it says that - that it’s not proven that 

19 smoking causes lung cancer. 

20 These documents talk about exactly what is 

21 done, and then they’ll reference this was done. 

22 I mean, there are other — for instance, they 

23 were sponsoring magazines articles. 
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1 MR. SHEFFLER: Your Honor, if 

2 they could bring the magazine article in and 

3 show that it was sponsored and show it had an 

4 effect on consumer expectations, then we’d have 

5 an argument. But the fact that there’s a 

6 document here that says a magazine might have 

7 been sponsored - 

8 THE COURT: Yeah, it seems to me 

9 because, you now, it’s just like — analogous, 

10 I guess, to corporate malfeasance and how that 

11 is built and is that the - whatever the 

12 corporation did is put in evidence and then the 

13 minutes of the meetings of the board of the 

14 directors is admissible to show the reasons 

15 behind the conduct. It shows the planning and 

16 motivation and intent of the board in engaging 

17 in the wrongful conduct, whatever that was. 

18 But it seems to me here what we’ve got is a 

19 meeting of the board and no evidence of the 

20 misconduct. 

21 The misconduct that you’re talking about 

22 is the misinformation and misleading 

23 information that was disseminated to the public 
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1 and it seems to me that these are akin to 

2 corporate board meetings that show, well, this 

3 is why they did it. But I’m struggling with 

4 the issue that there seems to me to be a need 

5 for some connection with the conduct of failure 

6 to warn and the misleading and misinformation 

7 and disinformation in the advertising schemes. 

8 The complaint talks about, I think one of 

9 the references that you made was the complaint 

10 talks about that not -- even in the light of 

11 information the tobacco industry that 

12 cigarettes were harmful, that they engaged in 

13 an advertising campaign to minimize the 

14 warnings even -- to minimize the information 

15 that was available to the public. 

16 Well, I - it seems to me what we need 

17 then is something that — that rather than a 

18 meeting of a group of people, something that 

19 would demonstrate that they didn’t -- like — 

20 like Exhibit 13. And so I’m struggling with 

21 this issue that -- that these meetings ~ and I 

22 assume all these other than 13 are some 

23 meetings or minutes of the meetings of this 
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1 Tobacco Industiy Research — 

2 MR. MICHAEL HOLLAND: Some of 

3 them are actually letters from representatives 

4 of tobacco companies to the chairman of the 

5 board. 

6 THE COURT: Well, I see some 

7 on — on the Hill and Knollton letterhead. 

8 MR. MICHAEL HOLLAND: Some are to 

9 Hill and Knollton from representatives of the 

10 tobacco companies. For example, the last 

11 exhibit number is from the president of 

12 American Tobacco which really does a good job 

13 of summarizing activities on behalf of the 

14 committee and how the industry views -- views 

15 those. 

16 MR. SHEFFLER: Your Honor, that’s 

17 a very good example of this whole problem. 

18 What the exhibit Mr. Holland’s referring to, 

19 the letter from the American Tobacco Company, 

20 talks about a questionnaire that was circulated 

21 by, I presume, Mr. John Hill because that’s 

22 what the letter is responding to and saying 

23 what are your thoughts, what should we be 
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1 doing? 

2 There is no indication — this was 

3 brainstorming. These people, John Hill and the 

4 other people involved here, were sitting around 

5 and brainstorming about what are some of the 

6 things that we can think of? There’s no 

7 indication that any of this was ever -- ever 

8 done. And if it was done, there’s no 

9 indication it had any effect. And if it did 

10 have an effect, there’s no indication that the 

11 effect was to -- with respect to smoking and 

12 lung cancer. 

13 This - this is merely a -- an attempt to 

14 discuss some of the things that we may or may 

15 not do in the future in some way. But there’s 

16 no evidence here that this reflects anything 

17 that was done by the tobacco companies or not. 

18 I mean, it’s — there’s nothing to tie it up to 

19 any issue in this case on consumer awareness or 

20 failure to warn. 

21 MR. WARREN HOLLAND: You can bet 

22 if there was a letter from O.J. Simpson saying 

23 I’m going to kill my wife, that would be in 
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1 evidence. I just can’t conceive of tbat 

2 argument. I mean, here’s what we’re going to 

3 do, and it’s by the president of one of the 

4 defendants. 

5 THE COURT: Well, or using an 

6 analogy, if the letter was — or if it was a 

7 letter that was written by Mr. Simpson to his 

8 friend that said I plan to, may be guilty of 

9 conspiracy, but not guilty of murder, there’s 

10 additional proof that would be required to 

11 conclude, to conclude that event. And the same 

12 thing is true here. 

13 What this seems to be are a number of 

14 papers and memos and reports and minutes of 

15 meetings that talk about planning and discuss 

16 strategy, but it seems to me that the 

17 plaintiffs case is built on that the tobacco 

18 industry engaged in a program of information 

19 and advertising that they disseminated to the 

20 public, information that either ignored the 

21 hazards of tobacco smoking with an intent and 

22 design to purposely minimize the impact of what 

23 people knew about the dangers of smoking. 
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1 The plaintiffs case, and at least in the 

2 issues that I’ve read, is that these 

3 advertising and these programs of advertising 

4 led the consumers to believe that it was a-- 

5 smoking was a pleasurable thing to do and 

6 culturally it was a positive thing to do, it 

7 enhanced one’s self-image and image in the 

8 marketplace and in the community . 

9 But these documents, it does not seem to 

10 me, do that. They talk about going to do it 

11 and as we talked about Plaintiffs Exhibit -- 

12 I’m sorry. Exhibit 32 talks about 

13 questionnaires and talks about issues, but 

14 there is a link, it seems to me, missing as I 

15 look quickly at the documents, that -- between 

16 what was actually done that would impact a 

17 consumer and consumer awareness and versus 

18 what’s - what’s being said here. 

19 Obviously, I’ve seen some of these 

20 documents some time ago, they were -- some of 

21 these documents, I think, were presented to the 

22 Court, I haven’t seen them for some time. Some 

23 of these documents, it seems to me, that I’m 
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1 looking at them for the first time 

2 preliminarily, you can tell that I’m struggling 

3 with the basis of the record and the case to 

4 this point in time which would reader these 

5 admissible on the basis of 401 test of - test 

6 of relevance. 

7 What I’d like to do, however, is to defer 

8 ruling finally on the documents rather than 

9 trying to make a ruling either admitting or 

10 excluding the documents based upon five minutes 

11 of scanning the first pages and leafing 

12 through, almost feel like the Great Karaak, 

13 you know, just kind of putting them to my head 

14 and feeling like I can assimilate them. I’m 

15 going to defer ruling on them and at least let 

16 me have a chance to look at the documents more 

17 closely. 

18 There appears not to be a separate 

19 objection to Plaintiffs Exhibit 13 which is 

20 proffered and appears to be an article that 

21 appeared in the New York Times on Monday, 

22 January 4, 1954. 

23 MR. OHLEMEYER: With respect to 
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1 that, your Honor, though, I would like to look 

2 at the proffered exhibit to make sure it’s 

3 complete. I’ve not seen -- at the point where 

4 that’s appropriate I’d like to do that before 

5 you admit it without objection. 

6 THE COURT: Would this be it? 

7 This is it. This is the proffered exhibit. 

8 MR. KLAPPER: That’s it. 

9 THE COURT: Yes, sir, 

10 Mr. Kearney. 

11 MR. KEARNEY: May I also 

12 inteiject for the record at this time a 

13 particular problem and objection that I have on 

14 behalf of my client, Liggett, with respect to 

15 these documents. 

16 As Mike has mentioned, these documents do 

17 not involve Liggett at all, there’s no 

18 suggestion in the documents that Liggett was 

19 involved in that, so it creates particular 403 

20 problems for Liggett. 

21 THE COURT: Well, Liggett-Myers, 

22 I’m assuming, is Liggett Group? Successor in 

23 interest to Liggett-Myers? 
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1 MR. KEARNEY: Yes, sir. 

2 THE COURT: Well, they are 

3 mentioned in 11. 

4 MR. KEARNEY: It said that we’re 

5 not participating. 

6 THE COURT: That’s right. 

7 Because you think the cool thing — I mean, the 

8 right thing to do is to -- it does say that. 

9 You’re aware of that paragraph. 

10 MR. KEARNEY: Yeah, I 

11 particularly object to that paragraph as 

12 hearsay within hearsay. There’s no foundation 

13 for that. And, in addition, you don’t 

14 understand, it’s pure speculation as to what 

15 that paragraph means, for example. Does it 

16 mean to ignore health problems? Does it mean 

17 to ignore public relations problem? Who knows. 

18 That presents the problem that I have with the 

19 documents, your Honor, under 403. 

20 And what also illustrates my 403 problem 

21 is the discussion we have had today and the 

22 discussion I suggest that we’ll have with these 

23 documents if they’re let into evidence, and 
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1 that is, that it’s going to confuse the jury as 

2 to what the documents are there for and what 

3 elements of this case they relate to or they 

4 don’t relate to. 

5 And from my perspective, representing 

6 Liggett, I have substantial 403 problems. 

7 There is utterly no probative value, as counsel 

8 has agreed, with respect to Liggett, and has 

9 enormous confusing -- confusion that can result 

10 from the introduction of these documents. 

11 Thank you. Judge. 

12 MR. WAGNER: And, your Honor, on 

13 behalf of R. J. Reynolds, 1 think we did this 

14 this morning, but I just want to make sure that 

15 the Defendant Reynolds joins in all of the 

16 objections, and I think we had an understanding 

17 that one objection on behalf of one defendant 

18 is an objection on behalf of all. 

19 THE COURT: Yes, sir. I can so 

20 order it if that would make you feel better. 

21 Let the record show it’s ordered. 

22 MR. WAGNER: Unless we opt out. 

23 THE COURT: Yes, sir. 
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1 MR. WAGNER: All right. Thank 

2 you, your Honor. 

3 THE COURT: If that would give 

4 you greater peace, I don’t have any problem 

5 with that. And that understanding has worked 

6 well, I think at least so far. 

7 MR. WARREN HOLLAND: Your Honor, 

8 would it be of any assistance to the Court, 

9 Mr. Pollay is still in town, Dr. Pollay, to 

10 give an out-of-the-jury testimony regarding the 

11 character of this stuff. 

12 THE COURT: Where I am is that 

13 what the documents appear - and again, at 

14 best, I’ve engaged this afternoon in a cursory 

15 review of the documents that’s been put before 

16 me, and it seems to me that there’s a 

17 distinction between what I’ve ~ the message 

18 I’ve tried to communicate is the distinction 

19 between conspiracy to commit false advertising 

20 or misleading advertising or disinformation in 

21 advertising, and doing it. And the - and it’s 

22 that link that - to relevancy and the issues 

23 that I believe are presented for review that 
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1 appears to be missing, which would admit these 

2 documents on the basis of the issue of 

3 relevance. 

4 But, again, it still is a cursory review 

5 so I’m not sure — well, I don’t know how the 

6 doctor could have information because the fact 

7 that these are hearsay or the fact that they’re 

8 not authentic isn’t the basis of any of the 

9 arguments I’ve heard. 

10 MR. WARREN HOLLAND: I didn’t 

11 mean on that. If he would know and can advise 

12 the Court, if that would assist the Court, 

13 whether these things were carried out, in fact, 

14 and how. And he has a lot more knowledge than 

15 just to authenticate. 

16 We did not list him for that purpose, nor 

17 am I purporting to say that he’s going to 

18 testify about that, but if it would give the 

19 Court information that would assist the Court 

20 in making this determination, that’s the sole 

21 purpose at this point. 

22 MR. OHLEMEYER: Do I need to 

23 respond to that or -- 
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1 THE COURT: You need to do you -- 

2 a man needs to do what a man needs to do. 

3 MR. OHLEMEYER: Let me say this 

4 about Dr. Pollay, your Honor. The plaintiffs 

5 have had these documents since 1993. The 

6 source of the document - I mean, they knew who 

7 Dr. Pollay was in 1993. If they wanted to list 

8 Dr. Pollay as an expert witness to offer 

9 opinion testimony about any issue that may or 

10 may not be relevant to the case, they had their 

11 chance to do it when the Court set out the 

12 pretrial schedule. 

13 To bring Dr. Pollay in here today to offer 

14 opinion testimony about anything that has to do 

15 with this case I think would be highly improper 

16 and severely prejudicial to the defendants and 

17 I think that I speak for my co-counsel and 

18 co-defendants that we all object to it in very 

19 strong terms. 

20 THE COURT: Let me ask where — 

21 it’s about five minutes until the hour of 3. 

22 What I’ve indicated to counsel is that coming 

23 before the Court is the question of the 
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1 admission of documents marked Exhibits 11 

2 through 32 inclusive, and the Court has 

3 indicated that the Court is going to defer 

4 ruling on the admission of these documents 

5 until the Court has had a chance to review 

6 them. 

7 The plaintiff counsel had indicated that, 

8 in terms of other witnesses, other evidence 

9 still available this afternoon, are there 

10 other — are we ready for the Richard Rogers 

11 deposition or ~ 

12 MR. WARREN HOLLAND: We would be 

13 at that point, your Honor. 

14 THE COURT: Okay. I don’t think 

15 that the objections to, let’s see here - well, 

16 might be. I don’t know that that would take 

17 very long to accomplish going through those 

18 objections and giving you a ruling on those 

19 objections. The objections that relate to the 

20 Rogers deposition are just fairly 

21 straightforward evidentiary questions and 

22 matters that a Court would do in the course of 

23 a live testimony anyway. 
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1 So why don’t we take about a 10-minute 

2 break, come back, and let’s go through. The 

3 run time on the deposition as it exists is an 

4 hour something? 

5 MR. WARREN HOLLAND: Little under 

6 an hour. 

7 THE COURT: Okay. 

8 MR. OHLEMEYER: It strikes me, 

9 your Honor, that should the Court sustain one 

10 or more of the objections there may be some 

11 editing of the videotape that might need to be 

12 done. 

13 MR. WARREN HOLLAND: Well, that’s 

14 what I was saying earlier, Pete Zinkan, and 

15 he’s as close as my phone, I checked, would be 

16 available to come over and run through the 

17 objections like he can instead of editing. If 

18 he has to edit it, of course, we couldn’t put 

19 it on this afternoon. 

20 THE COURT: Well, I’m assuming 

21 from the content of the video deposition that 

22 it’s a picture of Mr. Rogers, I'm assuming it’s 

23 a picture of him sitting, and Mr. Klapper made 
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1 the comment about some observations that you 

2 could make of him in the video deposition and I 

3 think I remember that he - you could note some 

4 hair loss and the fact he’s in a wheelchair, so 

5 I’m assuming that the video deposition --1 

6 assume Mr. Rogers isn’t demonstrating anything, 

7 he’s not getting up and — 

8 MR. WARREN HOLLAND: Oh. no. 

9 THE COURT: Basically he’s 

10 sitting there responding to questions and 

11 giving answers. 

12 MR. WARREN HOLLAND: Absolutely. 

13 THE COURT: Well, one of the 

14 things, since we’ve got transcripts, it is not 

15 uncommon, when we don't have a little time for 

16 the video technician, simply to give him the 

17 written transcript which has, you know, has on 

18 it - 

19 MR. OHLEMEYER: If they have that 

20 technology. I’m not familiar - 

21 THE COURT: Well, the only thing 

22 you get is. I’m not sure whether be has an 

23 input thing where he can — he clearly can mute 
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1 the sound, and that’s no problem, he monitors 

2 that and is able to mute the sound. I’m not 

3 sure if there are - I’m halfway through the 

4 objections and there are no prolonged periods 

5 of time of the objections. There are questions 

6 here and there, the defendants have objection 

7 to sometimes as many as four or five, perhaps, 

8 pages, several pages of testimony, I’ve gone 

9 through those, and, in fact, I believe that 

10 there is a question here and question there 

11 throughout those references that are 

12 objectionable and should be omitted, and 

13 then - but I think the bulk of that 

14 information is appropriate and admissible. 

15 So -- unless, I haven’t gone through the 

16 last portion of the objections, but I would 

17 anticipate that there would not be any huge, 

18 you know, gaps of testimony. 

19 What you might ask him is whether or not 

20 he can blank out the picture. There’s always a 

21 question, what happens is they can’t hear any 

22 sound but usually, on a play-through, it’s --1 

23 mean, his mouth moves, the video continues to 
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( 

1 go on. I’m not sure if there’s any people as 

2 adept -- now, when you have muted out sound of 

3 Coach Knight in an I.U. game, you don’t need 

4 much help figuring out what it is he’s saying, 

5 but — and I don’t know whether you can black 

6 out the picture, either, but why don’t you call 

7 Pete and see what we can get done. 

8 I don’t think it’s going to take us all 

9 that long to run through the Rogers deposition 

10 except that there are ~ there must be a 

11 hundred references to page and line numbers, 

12 when you pull all those things together in 

( 

13 terms of designations and counter-designations, 

14 I’m not sure where that comes out, you know 

15 what I mean? 

16 MR. WARREN HOLLAND: It’s the 

17 video — 

18 MR. OHLEMEYER: In the video, 

19 your Honor, there are only seven objections to 

20 the videotape. 

21 THE COURT: Ahh, okay. That’s 

22 right. There are two volumes of other 

23 depositions. 



http://legacy.library.ucsf.efflfl) / ltiDhffeiempaO0i^M!Wv.industrydocuments.ucsf.edu/docs/qhxl0001 


1590 


1 MR. OHLEMEYER: Thai’s an issue I 

2 think we don’t need to cross that bridge today. 

3 THE COURT: Ahh. Okay. I’m 

4 sorry, yeah, you’re right. I was looking at -- 

5 MR. OHLEMEYER: My understanding, 

6 you were talking about the videotape 

7 deposition. 

8 THE COURT: - in my worksheet, 

9 it’s got - I’ve got the whole — all the 

10 objection to Richard Rogers. But you’re right, 

11 it’s just one page, and about one, two, three, 

12 four - about six or seven references, 

13 objections to the video. 

14 MR. OHLEMEYER: Seven objections 

15 to the videotape deposition. 

16 THE COURT: I gotcha. 

17 MR. OHLEMEYER: Which is what I 

18 understand we’re dealing with today. 

19 THE COURT: I’m sorry, yes, 

20 you’re right. You’re right, yes. It is in the 

21 other deposition. 

22 MR. WARREN HOLLAND: That’s all 

23 we’re going to deal with. 
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1 THE COURT: I see what you mean, 

2 yes. 

3 Well, let’s take a 10-minute break and 

4 come back and work through those objections and 

5 then why don’t you tell Pete to come on over. 

6 Defendants, would you have any objection, 

7 if there’s a question here or discourse here 

8 between attorneys, if he were able simply to 

9 mute out the sound so that they would have no 

10 audio but would continue the video, is that a 

11 problem? 

12 MR. OHLEMEYER: I think your 

13 point is correct, the picture doesn’t change 

14 regardless of the testimony, so there’s no 

15 problem muting. 

16 THE COURT: Yeah, so you wouldn’t 

17 have any problem with what they heard, what 

18 was - with him sitting there moving his lips 

19 and no sound coming out through objections, or 

20 not? 

21 MR. OHLEMEYER: No, I don’t - I 

22 don’t -- no. 

23 THE COURT: Okay. 
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1 (A recess was taken between 3:02 and 

2 3:15.) 

3 THE COURT: The Rogers 

4 deposition, how many copies of the video 

5 transcript have we got? Do most of you have 

6 one? 

7 MR. OHLEMEYER: I have a copy. 

8 MR. WAGNER: I have a copy. 

9 MR. WARREN HOLLAND: I have one. 

10 THE COURT: Okay, two? Okay. 

11 Well, let me - the first objection that 

12 appears at line - page 16, line 8, through 19, 

13 line 7, and the Court’s going to overrule the 

14 objections to that on the basis of the fact 

15 that the matter deals with the diagnosis that 

16 Indiana permits, as well as the fact that it is 

17 being offered on the issue of his treatment and 

18 the -- it is a -- relevant to a number of 

19 issues, one issue certainly is the loss of 

20 consortium claim. 

21 So in any event, on page 16, the Court 

22 having overruled the objection on lines 11 and 

23 12 — well, I guess, I don’t know, how do you 
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1 want me to handle it? I mean, if you want to 

2 stop the video, and I’ll rule on the objections 

3 as we go through it, or since this proceeding 

4 is occurring on the record that we - 

5 MR. OHLEMEYER: I think what we 

6 ought to do, your Honor, is just agree which 

7 portions will be eliminated as we go, so — 

8 THE COURT: Okay. Okay. Well, 

9 that certainly is my desire. And by doing - 

10 making the rulings at this time on the record 

11 would certainly protect the record for the 

12 defense counsel predication of that — of the 

13 "E" word. 

14 MR. WAGNER: May you - also, 

15 your Honor, I might suggest that since what we 

16 did was file a very abbreviated form of 

17 objections to the testimony, we may need to 

18 mak e a record, flesh out those a little bit. 

19 If your Honor would tell us what you’re going 

20 to exclude, then we could go at it backwards, 

21 perhaps, and make for the record our other 

22 fleshed-out objections, if you will. 

23 THE COURT: Okay. Well, we can 
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1 start with the first one, page 16, line 8 

2 through page 19, line 7. I’m not going to 

3 exclude anything. 

4 MR. OHLEMEYER: Your Honor, then, 

5 the basis of the objection would be hearsay if 

6 it's being offered for the truth of the matter. 

7 If it’s not, my objection is it’s irrelevant 

8 because the measure of damages in this case is 

9 pecuniary, and to the extent it’s being offered 

10 as testimony or evidence with respect to 

11 Mrs. Rogers’ loss of consortium claim, I think 

12 there is — there is no foundation yet from her 

( 

13 that any of this resulted in the loss of 

14 services to her. That evidence would be more 

15 proper, more appropriate from Mrs. Rogers, more 

16 appropriate, and to the extent that we hear it 

17 from Mr. Rogers, its probative value is 

18 outweighed by its prejudicial effect under Rule 

19 403 because of the confusion about the negative 

20 answer that might result in the jury hearing 

21 this type of evidence from Mr. Rogers. 

22 MR. WAGNER: We would add to 

23 that, your Honor, also that some of his 
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1 testimony lacks proper foundation in that 

2 Mr. Rogers has testified about medical matters 

3 and things he obviously has been told by his 

4 family physician and his treating physicians, 

5 and there’s no proper foundation laid, and that 

6 kind of testimony would have to come in through 

7 an expert witness as opposed to a lay witness. 

8 THE COURT: Okay. In light of 

9 the objections and to clean up the deposition, 

10 then, the Court is going to order excluded page 

11 16, lines 11 through 16, out. Page 17, lines 5 

12 and 6, lines 8 through 13, and lines 17 through 

13 22. 

14 Page 18. Out is line 1, lines 5 through 

15 18, and line 21. 

16 I have a copy of the transcript that I’m 

17 using, and I’ll be pleased to provide that to 

18 the video technician to use. I’m crossing 

19 through those matters that are not to be heard. 

20 Okay. Second one is 19, line 11 through 

21 26, 5, this is the course of treatment of 

22 Mr. Rogers. Do you want to - 

23 MR. OHLEMEYER: Yes, your Honor, 
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1 for the grounds previously expressed with 

2 respect to the relevance of the testimony and 

3 the probative value. I’d press the same 

4 objection. 

5 THE COURT: Anything further? 

6 MR. WAGNER: Just to 

7 particularize that objection in one respect, 

8 your Honor, here, once again, this testimony at 

9 these pages really relates to matters that are 

10 not proper evidence in a wrongful death case 

11 where it is the pecuniary loss which is at 

12 issue and not the pain and suffering of the 

13 decedent during his lifetime and, therefore, 

14 this testimony on these pages will be not 

15 relevant to the issues in this case. 

16 THE COURT: Let the record show 

17 the objection is overruled. The testimony - 

18 I’m sorry, the objection, then, at line 3, page 

19 23, line 3 through line 8, the objection will 

20 be excluded, the rest will be admitted over 

21 objection. 

22 The next objection is at page 36, line 20 

23 through page 40, line 2, the reference, the 
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1 objection is Cipallone versus Liggett and the 

2 Court’s order of January 23rd, I’m assuming the 

3 reference to the Supreme Court case and the 

4 Court’s order of January 23rd, ’95, relates to 

5 the preemption of the post-’69 conduct as it 

6 relates to advertising? 

7 MR. OHLEMEYER: That is correct, 

8 your Honor. This testimony deals with 

9 cigarette advertising promotions. It is 

10 confusing and potentially prejudicial in that 

11 it is not specific to any time period or tied 

12 to any relevant time period with respect to the 

13 claims in this case, and for that reason and in 

14 accordance with your prior order on the 

15 preemption of claims for advertising promotion 

16 post-1969,1 think it should be excluded. 

17 THE COURT: Well, I hear that, 

18 and I think that some of the testimony is 

19 definable in terms of period. Because we know 

20 Mr. Rogers’ date of birth and because we know 

21 the time period — because we know his date of 

22 birth, we know what age he was at certain time 

23 periods, and therefore, I’m going to sustain 
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1 the objection in part and overrule it in part. 

2 MR. WAGNER: Judge, before you 

3 make a ruling on this example, I just want to 

4 add one more objection, and that is that, your 

5 Honor, by your order, I believe, of January the 

6 23rd, has excluded any evidence of 

7 misrepresentation, fraud, or constructive 

8 fraud, and if that’s what this goes to, and I 

9 believe it does, it’s been excluded by the 

10 Court’s order. 

11 THE COURT: Question at line 20, 

12 page 36, talks about during his youth and as a 

13 young man, grade school, and high school were 

14 clearly years easily definable prior to 1969 

15 and the effect of the Cipallone and the Court’s 

16 entry of January 23rd would be appropriate to 

17 be asked. 

18 What I’m going to do - and I think 

19 several of these questions are the same way, on 

20 page 37, lines 8 through 17 will be excluded -- 

21 actually, it’s a repeated question, it’s a 

22 question that’s never answered and repeated 

23 again just to clean it up. Lines 8 through 18 
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1 will be excluded, line 20 will be excluded. 

2 Over on page 38, the answer at line 11 on 

3 page 38, there is language that would tend 

4 to -- and again, he’s talking about when he was 

5 a kid, and I think that because of his age, 

6 that it’s clear that we’d be talking — he was 

7 not a kid in 1969 or immediately there before 

8 that. Then on page 38, line 3, it would be 

9 omitted. The answer at line 11 will be amended 

10 in striking the following language beginning 

11 near the end of line 1, near the end of that 

12 line, at line 11, "and I don’t think they’re 

13 doing it at all now, but," so that the answer 

14 that appears, then, page 38, line 11, which 

15 says, "I can remember initially as a kid, many 

16 athletes were promoting the cigarettes," et 

17 cetera. Line 17 through 22 will be omitted. 

18 Line — no, page 39, line 1 and 2. And the 

19 rest will be in. 

20 And again, he is talking about when he was 

21 in the fifth, sixth, seventh grade. Clearly 

22 because we know the date of birth, we know that 

23 that’s prior to 1969 and I think otherwise it’s 
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1 relevant. 

2 We’re over to page 41, line 19 -- I’m 

3 sorry, page 41, line 19, through page 42, line 

4 9. At 19, page 41 begins "Now, what position 

5 does the tobacco industry take in response to 

6 the Surgeon General’s Report?” 

7 MR. OHLEMEYER: Lack of 

8 foundation, your Honor. 

9 MR. WAGNER: We would also 

10 incorporate, your Honor, the objection that in 

11 the deposition at that point, which is the 

12 stated objection at the time of the question, 

13 that would call for the witness to speculate 

14 and guess about what the decision was of some 

15 other entity with respect to which the witness 

16 had no personal knowledge. 

17 MR. WARREN HOLLAND: The 

18 following question is really the foundation, 

19 your Honor. 

20 THE COURT: I’m sorry, 

21 Mr. Holland, what? 

22 MR. WARREN HOLLAND: The 

23 questions that come after that on page 42 show 


http ://legacy.library.ucsf.efflflyitiDbffeiempaO0i^M!Wv.industrydocuments.ucsf.edu/docs/qhxl0001 



1601 


1 the foundation where he got his information, 

2 what it was, and also on page 43. 

3 THE COURT: See, the problem with 

4 that is when you couple those with the question 

5 at line 43 that talks about up to the present, 

6 the problem we got is that the testimony that 

7 he just went through was readily time 

8 differentiated, you could differentiate between 

9 the preempted time period, the post-’69 conduct 

10 of the tobacco industry and these defendants 

11 and pre. Here, that simply isn’t the case. 

12 MR. WARREN HOLLAND: Isn’t that a 

13 matter for instruction, your Honor? 

14 THE COURT: Huh? 

15 MR. WARREN HOLLAND: Isn’t that a 

16 matter for instruction? In other words, the 

17 Court can handle that at the appropriate time, 

18 but, indeed -- 

19 THE COURT: Well, I don’t know 

20 what he’s talking about. I mean, my problem is 

21 that is he talking about 1972? Is he talking 

22 about 1980? What’s he talking about here? 

23 MR. WARREN HOLLAND: It’S up to 
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1 the Court. 

2 THE COURT: I don’t know. 

3 MR. KLAPPER: We’re talking about 

4 denials. 

5 MR. WARREN HOLLAND: What 

6 difference would it make, really? 

7 MR. KLAPPER: Denials now, your 

8 Honor, this is not warnings or advertising or 

9 whatever. We’re talking about denials of the 

10 association between smoking and harmful 

11 effects. It’s a different subject area 

12 altogether, your Honor, sir. 

13 MR. OHLEMEYER: I think Cipallone 

14 deals with that very clearly, and there can be 

15 no claim post-’69 of failure to warn or 

16 dilution of the warning or anything of that 

17 sort. And I think it is not a matter of 

18 instruction under Rule 402, relevant evidence 

19 is — or the evidence is -- is not relevant is 

20 not admissible. You can’t admit it and then 

21 instruct the jury about it. 

22 MR. WARREN HOLLAND: It’s 

23 relevant to incurred risk, your Honor. That 
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1 defense runs clear up to the present, or up to 

2 the time of his death, and it’s — also, just a 

3 matter of interest, this deposition, because of 

4 the circumstances, was taken before Cipallone 

5 even was decided. 

6 MR. OHLEMEYER: With respect to 

7 incurred — even with respect to incurred risk, 

8 your Honor, I think the Cipallone case and the 

9 Supreme Court is very clear on this issue. 

10 MR. MICHAEL HOLLAND: Cipallone 

11 did not go to what the evidence is or is not 

12 admissible. It simply set forth the law which 

13 is a matter for instructions, but it did not 

14 purport to address what evidence is or is not 

15 admissible. 

16 THE COURT: Well, I mean, except 

17 that evidence of -- what was going on during 

18 the preempted time would not be admissible. 

19 MR. MICHAEL HOLLAND: It would be 

20 relevant to incurred risk, I mean, what he was 

21 perceiving about the risk. It’s not a basis 

22 for liability, but it is relevant to his 

23 knowledge of the risks. 
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1 THE COURT: "What position did 

2 the defendants take in response" - 

3 MR. OHLEMEYER: Pardon, your 

4 Honor? 

5 THE COURT: I’m sorry. I’m 

6 mumbling. I’m reading — the question was "the 

7 Surgeon General Report at 664, does that 

8 comport with your recollection?" "Yes" — at 

9 line 19, page 41. "Now, what position, if you 

10 know, did the tobacco industry take in response 

11 to the Surgeon General’s Report?" The answer 

12 is, "I deny the link between can-" -- okay. 

13 They’re talking about the Surgeon General’s 

14 Report of ’64, aren’t they? 

15 MR. WAGNER: We’re also 

16 objecting, your Honor, on the basis stated in 

17 the deposition. That question is not a 

18 question that called for Mr. Rogers to state 

19 what he saw or what he read, but to 

20 characterize the position of tobacco companies 

21 would cause him to speculate about things. 

22 MR. WARREN HOLLAND: It’s what 

23 his impression was, and incurred risk is a 
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1 subject of test, he*s also testified about it, 

2 what his perception was. 

3 THE COURT: Let the record show 

4 the objection to page 41, line 19 through 42, 

5 9, is — the objection’s overruled. 

6 Let the record show, then, that page 41, 

7 line 22, is out, and then lines - which is 

8 Mr. Wagner’s objection, and then lines 1 

9 through 7 of page 42. 

10 On to 43, 4, through 46, 2, the -- give me 

11 a second. 1 made some marginal notes here on 

12 this. Just a moment, please. 

13 On 43, 43, line 4, is the -- sort of hard 

14 to - got to sort through that to see what was 

15 answered and what wasn’t, and when you take a 

16 look at the whole thing - the objection at 

17 page 43, line 4 is going to be sustained, and 

18 lines 4 through 20 will be — are out and the 

19 objection will be sustained. Line 21 and 22 on 

20 that page will remain, as well as line 2 at 

21 page 44 remain. Lines 3 through 19 of page 44 

22 will — are out. Lines 20 through 22 on 

23 page - are in. Lines 1 through 8, page 45, 
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1 will be omitted, as well as line 9. "There’s a 

2 pending question, the question is yes." Lines 

3 11 through 13 - I’m sorry, 11 through 14 will 

4 be omitted. 

5 MR. KLAPPER: I’m sorry, 11 

6 through 14, sir? 

7 THE COURT: Beg your pardon? 

8 MR. KLAPPER: Did you say 11 

9 through 14? 

10 THE COURT: 11 through 14, yes, 

11 Sir. The remaining part of that objection goes 

12 to the contents at line 15 on page 45 through 

13 line 2 of the next page. 

14 MR. WAGNER: One of the problems 

15 there, your Honor, is that that’s not limited 

16 as to time. 45, line 15, to the top of 46. 

17 THE COURT: Yes, and this is one 

18 of those instances where, if we were dealing 

19 with a witness who was appearing in front of 

20 us, that objection could be made, and 

21 certainly -- the problem with this is that this 

22 is a witness whose deposition cannot be 

23 changed, and so there’s just a real balancing 
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1 test I believe the Court needs to do. And some 

2 of the information that we’ve talked about 

3 before. I've looked at the defendants’ 

4 proffered final instructions, and we’re going 

5 to talk about preemption, they’ll be instructed 

6 on preemption and argued about preemption and 

7 what the issues are, much like you very aptly 

8 pointed out — you, collectively you -- pointed 

9 out in opening statements about what issues are 

10 for their determination. 

11 The question is — and some of the other 

12 matters, because the time was not defined, I 

13 felt like that those were of such a nature that 

14 at the end, having a final instruction as to 

15 preemption, et cetera, and the effect and what 

16 the issues are for their determination in light 

17 of final instructions simply was inappropriate. 

18 This situation, however, because it is in 

19 the fact of what was not done, is - is a 

20 little different, and I’m going to let it in, 

21 so let the record show Plaintiff’s Exhibit — 

22 I’m sorry, the deposition, page 45, lines 15 

23 through 46, line 2, the objection will be 
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1 overruled. 

2 There’s colloquy that goes on at page 46 

3 that I’m not fully understanding. It’s hard to 

4 understand what in the world you guys are 

3 talking about, not to the fact that Mr. Wagner 

6 interposed an objection, but the witness says 

7 then "You want me to answer the question." 

8 Well, the witness already answered the question 

9 I think at line 2. Mr. Holland says "Yes," and 

10 I don’t know whether nobody heard his response, 

11 because ultimately then over on page 47 he says 

12 "I want to give the same answer." So I guess 

13 stricken, I guess there’s — whether or not the 

14 answer was stricken for the purpose of letting 

15 Mr. Wagner interpose his objection and, of 

16 course, in this deposition there wasn’t any 

17 real need to do that. 

18 The bottom line is this, is that the 

19 question that’s posed to the witness at line 

20 19, page 45, the objection - to which the 

21 defense objected. I’m going to ovemile and 

22 allow the answer to stand as "No" which is 

23 found at line 2, page 46, and I believe, and 
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/ 

1 check me if I’m wrong here, that the rest of 

2 the ~ goes all through — what should be 

3 stricken is line 3, page 46, all the way 

4 through and including line 3 of page 47, 

5 MR. WARREN HOLLAND: Does that 

6 include line 16, your Honor? 

7 MR. OHLEMEYER: Yes. 

8 THE COURT: Well, yeah, that’s-- 

9 I would - I would think so. Or - or we can 

10 highlight that in some way perhaps. Yes, it 

11 does, get out of here. 

12 MR. OHLEMEYER: Your Honor, point 

( 

13 of clarification. 

14 THE COURT: Yes, sir. 

15 MR. OHLEMEYER: And I hesitate 

16 because — rather than clarification, it’s 

17 probably more like reconsideration. 

18 THE COURT: Yes, sir. 

19 MR. OHLEMEYER: The question at 

20 page 45, line 15 I think is very clearly - 

21 suggests to the jury that there is a claim for 

22 failure to warn after 1969 of - that cigarette 

23 smoking can be addictive. There is no such 
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1 claim - 

2 THE COURT: Except that you’ll 

3 recall that the deposition for 45, 44 pages has 

4 only talked about his youth, his experiences in 

5 fifth, sixth and seventh grade. I’ve stricken 

6 information that related to what he knew or 

7 heard in his adult life, so prior references in 

8 this deposition to him as an adult have been 

9 omitted. 

10 Again, the - and it isn't to say that 

11 that’s not - that someone could not interpret 

12 that to be true. I’m saying that when you 

13 consider that all he’s talked about for 

14 forty-four -- forty-four and a half pages has 

15 been as a kid and his youth, as a kid, fifth, 

16 sixth, seventh grade, he mentions first and 

17 second grade, he’s talking about - that 

18 evidence is in. The evidence as an adult is 

19 out. That coupled with the final instruction 

20 would tell them clearly what they consider. I 

21 believe on balance, then, it’s appropriate. 

22 MR. OHLEMEYER: I just want to 

23 make sure my record’s clear that under Rule 
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1 403,1 object because I think it’s impossible 

2 to separate that out. 

3 THE COURT: I know, I know you 

4 think $o, but I’m not so — cowardly opinion, 

5 they can separate that. 1 think when read in 

6 conjunction with the other testimony, with the 

7 prior testimony of Mr. Rogers, and superimposed 

8 upon that the final instructions, that they 

9 will be able to give justice to that 

10 information to both the plaintiff and these 

11 defendants. 

12 Next one, 61, line 14, these I haven’t had 

13 a chance to look at before, so these will be — 

14 okay, "Now, can you give us some examples of 

15 jingles or slogans or sayings." 

16 MR. OHLEMEYER: The objection 

17 here, your Honor, is relevance. There is no 

18 claim for fraud, misrepresentation, or any 

19 reliance on this advertising, no connection of 

20 these slogans to any testimony by Mr. Rogers 

21 about brands of cigarettes he smoked or times 

22 that he smoked them or foundation that he heard 

23 them before or during times that he smoked the 
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1 product. 

2 THE COURT: Any response? 

3 MR. KLAPPER: Your Honor-I’m 

4 sorry. 

5 MR. WARREN HOLLAND: Go ahead. 

6 MR. KLAPPER: Your Honor, I 

7 believe it relates to what got him smoking, 

8 what kept him smoking. It relates to incurred 

9 risk, if nothing else. 

10 MR. OHLEMEYER: That’s not what 

11 it says here, your Honor. 

12 MR. KLAPPER: He listened to 

13 jingles, listened to ads, it was part of the 

14 milieu of his whole growing up period. 

15 MR. WAGNER: Well, this doesn’t 

16 say it was when he was growing up. 

17 MR. WARREN HOLLAND: Yeah, it 

18 does. 

19 THE COURT: Well, it says in 

20 answer to line 7, goes back to radio and not 

21 TV, line 7, page 62, and that’s going back lots 

22 of years. World War II. Then it talks about 

23 was there a period of time that the cigarette 
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1 ads went on television, yes; was that prior to 

2 the Surgeon General’s Report? The only prior 

3 mention was the ’64 Surgeon General’s Report, 

4 so, anyway, I think time-wise it’s okay. 

5 Overrule the objection at 61, 14, page 61, 

6 line 14 through 63 , 15. 

7 The last objection, 64, line 1, through 

8 68, line 20. 64, line 1 - 

9 MR. OHLEMEYER: Your Honor, I 

10 apologize. On page 61 there is some colloquy 

11 concerning a break. 

12 THE COURT: Yes, there is. 

13 MR. OHLEMEYER: Line 17. Can we 

14 delete that? 

15 THE COURT: Sure. 

16 MR. OHLEMEYER: So 17 through 22 

17 on page 61 would be -- 

18 THE COURT: Yes, sir, that’s fme 

19 with me. 

20 MR. WARREN HOLLAND: I’m sorry, 

21 where is that? 

22 MR. OHLEMEYER: Page 61, lines 17 

23 through 22. 
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1 MR. WARREN HOLLAND: I don’t - I 

2 mean, doesn’t that show this man ’s condition. 

3 I mean, he’s tired, he’s — I just think it’s 

4 relevant, he needs a break, but I don’t want to 
3 fight about it. 

6 MR. OHLEMEYER: I don’t think ~ 

7 THE COURT: The written words 

8 don’t imply that to me. And whether he’s tired 

9 or whatever I’m sure will be visible by his 

10 demeanor and what the witnesses can see on the 

11 deposition. I’ve not seen the depo, so I don’t 

12 know what demeanor to associate with what part 

13 of his testimony. 

14 Page 64, line 1. You don’t want this in, 

15 do you? Was this part of your designation, 

16 Mike or Warren? 

17 MR. WARREN HOLLAND: It 

18 doesn’t — 

19 MR. OHLEMEYER: Yes, the entire 

20 deposition was designated. 

21 THE COURT: Was designated, okay. 

22 MR. WARREN HOLLAND: They go into 

23 it on cross. They ask him -- their sole 
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1 cross-examination goes through the same thing 

2 on page 71. 

3 THE COURT: Okay. So you want 

4 this information he’s been in a deposition? 

5 I’m saying -- asking you. 

6 MR. WARREN HOLLAND: Yes, sir. 

7 THE COURT: You do want this 

8 information, okay. 

9 MR. WARREN HOLLAND: Yes, sir. 

10 THE COURT: Okay. I don’t see 

11 anything on 64 that’s objectionable. 

12 There’s an objection that’s stated on page 

13 65 which may pick up the lack of proper 

14 foundation which was submitted to the Court in 

15 the prior referenced motion and objection to 

16 this, when Mr. Wagner says at line 7 - dealing 

17 with this issue of the cancer moving into the 

18 spine again. 

19 MR. WAGNER: The objection there, 

20 your Honor, is, of course, that this witness is 

21 testifying as a medical expert witness as to 

22 the cause of a bladder problem that be 

23 identified in the preceding questions. He 
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1 says, "It came on with the cancer moving into 

2 the spine." Obviously, that’s a subject that 

3 would be proper only for expert medical 

4 testimony. 

5 MR. OHLEMEYER: And, again, your 

6 Honor, this is not a personal injury claim. 

7 It’s a wrongful death claim. 

8 THE COURT: Yeah, I think we’ve 

9 dealt with that issue before and both asked ~ 

10 I guess looking at the context of the 

11 deposition apart from the record of the case, 

12 as well as the record of the case where we are 

13 today, I think it’s appropriate, and overrule 

14 the objection, and then out will go lines 3, 

15 page 65 through and including line -- well, the 

16 answer is still — through and including line 

17 13. Plus the diagnosis of when the cancer had 

18 spread to the spine, I think it’s in this one 

19 as well as the prior record of this case, Dr., 

20 is it Gunale? 

21 MR. KLAPPER: Gunale. 

22 THE COURT: Testified to that as 

23 well. So even when you consider the testimony 
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1 of the Rogers deposition coming in at this 

2 point in the trial, there’s already expert 

3 medical testimony to confirm that. This is 

4 simply a matter of pegging when the date of 

5 onset was and correlating that with the bladder 

6 control problem, so I think there’s sufficient 

7 foundation there. 

8 I’m at page 66. The question is--it was 

9 relevance and lack of proper foundation, 

10 talking about this, just this course of his 

11 treatment. 

12 MR. OHLEMEYER: Not to belay the 

13 point - 

14 THE COURT: Can you just kind of 

15 direct me - I guess I’m kind of reading this 

16 course of treatment and his activity with his 

17 children and those -- 

18 MR. OHLEMEYER: It’s all evidence 

19 ostensibly of pain, suffering, limitation of 

20 activities. It is not subject to damage in a 

21 wrongful death claim. It’s not a personal 

22 injury claim. 

23 MR. WARREN HOLLAND: It’s 
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1 relevant to her loss of services claim, your 

2 Honor. 

3 MR. KLAPPER: Yes, sir. 

4 MR. OHLEMEYER: Your Honor, can I 

5 speak to that? 

6 THE COURT: Why, sure. 

7 MR. OHLEMEYER: If that’s the 

8 case, then it seems to me there’s no foundation 

9 for any of this evidence until Mrs. Rogers 

10 testifies that any of this impacted or damaged 

11 her in terms of her loss of services. 

12 The testimony on loss of services seems to 

/ 

13 me necessarily must come from Mrs. Rogers, not 

14 Mr. Rogers, unless he somehow connects it to 

15 that, which he hasn’t in his deposition. 

16 MR. WARREN HOLLAND: Boy, that 

17 is - that’s - 

18 MR. KLAPPER: That’s very mean. 

19 MR. OHLEMEYER: Excuse me? 

20 Excuse me, I didn’t hear that. 

21 MR. WARREN HOLLAND: I said 

22 that’s novel. 

23 MR. KLAPPER: That’s- 
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1 THE COURT: I don’t know that 

2 Mrs. Rogers is the sole, although certainly is 

3 an important part of loss of consortium claim, 

4 but certainly the primary claimant in cases 

5 certainly is appropriate to testify; as a 

6 matter of fact, that’s usually how it comes in 

7 first. If we were to liken this to a personal 

8 injury accident, which is generally the analogy 

9 you’re seeking to draw, if the plaintiff were 

10 the husband who was the one who was injured 

11 would be on the stand and not only testifying 

12 about his own limitations of activities for his 

13 own claim, but would testify about his 

14 limitation of activities as it related to his 

15 relationship with his wife. He could be more 

16 irritable and those kinds of things that would 

17 relate both to the issue of his own personal 

18 injury claim, but also relate to loss of 

19 consortium claim, and then it is the spouse 

20 later who actually would get on the stand and 

21 testify on those matter, so — 

22 MR. OHLEMEYER: But the 

23 difference — 
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1 THE COURT: What we don’t have 

2 here is we don’t have the personal injury 

3 aspect because Mr. Rogers’ death. 

4 MR. OHLEMEYER: Exactly, the 

5 403 - 

6 THE COURT: Well, I don’t think 

7 that changes the aspect of the testimony. 

8 MR. OHLEMEYER: My objection then 

9 would be under 403 if you determine it’s 

10 relevant to the claim. 

11 THE COURT: Okay. Let the record 

12 show that on the last portion the Court will 

13 overrule the objection. 

14 We got a final cross-examination by 

15 Mr. Wagner. I assume you all want that in? 

16 Discussion - I’m at the bottom of page 70, 71, 

17 I assume there’s no problem with that, it is 

18 not specifically set out, but. Okay, that’s my 

19 story and I’m sticking to it. Okay. What do 

20 we know about Mr. Zinkan? 

21 MR. WARREN HOLLAND: He is here. 

22 THE COURT: Is he here? Oh, 

23 there he is. Froggy, Your Magic Twanger, get 
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1 up. I think we’re ready for you. 

2 Pete, let me ask you a question, and we 

3 can stay on the record here. The Court is 

4 talking to Mr. Pete Zinkan, the video 

5 technician who is going to operate the video 

6 equipment for this deposition. 

7 I’ve explained to defense counsel in years 

8 past and trials past that when certain portions 

9 of a deposition have been deleted, that you’ve 

10 usually hit the mute button and so that there’s 

11 a way to do that, and I’ve seen you with little 

12 earphones. Would you express to these people 

13 your ability to do that and how you’re able to 

14 do that? 

15 MR. ZINKAN: What I do is I 

16 follow along in the transcript. Where I come 

17 to something that is to be deleted, I push a 

18 button that mutes the volume on the TV that the 

19 jury sees. Depending if it’s just a simple 

20 word or several words or pages, then I can push 

21 another button, make the TV they’re watching go 

22 to snow so that they don’t see or hear. 

23 As I fast forward, I monitor while reading 
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1 the transcript simultaneously, and through 

2 experience and skill I fast forward very 

3 accurately to the spot where it’s to resume. 

4 Then I release the two buttons, the mute and 

5 the video on their TV at the point that it’s to 

6 start back up, and that’s what they see and 

7 hear, or what they don’t see and hear. 

8 Then I have a small TV that I usually 

9 provide just as a courtesy to the other lawyers 

10 to watch and it blanks and goes to snow and the 

11 sound is muted as well. 

12 THE COURT: For little blips of 

13 line, a question and answer, perhaps four or 

14 five, six lines of conversation between 

15 attorneys, if those go out, is that the kind of 

16 thing that you would simply mute out the sound, 

17 or is that a judgment call you can make? 

18 MR. ZINKAN: It is a judgment 

19 call. If I see four or five lines, if the 

20 lawyers are talking fast, then I’d use the 

21 judgment that it wouldn’t take very long to let 

22 it go through real time, so I’d let it just 

23 play with the volume muted, but if I can see 
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1 it’s going to save time, I go ahead, make their 

2 TV go to snow and fast forward it and release 

3 it so it e liminat es the time, some number of 

4 seconds. 

5 THE COURT: Most of the deletions 

6 are brief. There are just one or two places 

7 where maybe a whole page is out, but the bottom 

8 line is that’s something you can do through the 

9 showing of the TV, it doesn’t require special 

10 out-of-court editing or that kind of thing? 

11 MR. ZINKAN: No. 

12 THE COURT: Okay. Here’s the 

13 deposition. There are some highlights there 

14 that you are to ignore. There’s some colored 

15 highlighting that’s on the page. Those are for 

16 me simply for ready reference as I dealt with 

17 the objections. 

18 You’ll notice there’s a pencil that are 

19 strike-throughs on all the ones — on all the 

20 text that should be omitted, and it’s only the 

21 strike-throughs as you see them that - there 

22 are no mar ginal notes on there, and I’ve just 

23 gone through with a black pencil and have 
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1 penciled out the areas. Again, you'll find 

2 occasionally through there a highl ig ht of a 

3 word or phrase or whatever in a color, and 

4 you’re just to ignore the highlight. 

5 Highlights have no meaning for you, only those 

6 portions of testimony which you see is stricken 

7 through. 

8 MR. ZINKAN: All right. I’d just 

9 make one more comment. As an example, on page 

10 38, line 11- 

11 THE COURT: How did you find that 

12 so fast? That is the hard one. 

13 MR. ZINKAN: Just skipped through 

14 quick. Where I see part of his answer is 

15 stricken or removed, I would definitely turn 

16 the video off so that they couldn’t lip read as 

17 I’m listening, monitoring what’s being taken 

18 out in fairness so that - 

19 THE COURT: Good. 

20 MR. ZINKAN: -not just the 

21 sound is muted, but the picture in that 

22 instance would be muted as well. Any other 

23 cases where I saw where he’s - 
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1 THE COURT: Good. 

2 MR. ZINKAN: What about these 

3 X’s, are those deleted? 

4 THE COURT: Yeah, look for the 

5 strike-throughs. Only on a couple times did I 

6 do X’s. I got so excited that my hand just 

7 went nuts. How fast can you set up? 

8 MR. ZINKAN: Oh, five minutes. 

9 THE COURT: Doit. Anything else 

10 you want to say? 

11 MR. ZINKAN: Just the placement 

12 of the TV, of course, the big one for the jury 

13 will be right here and I’ll be right here to 

14 the side of it. The small TV that I have, I 

15 need to be able to have a line of sight for my 

16 remote control, unless perhaps you could - one 

17 of you, then I could set the TV like here, that 

18 would eliminate you from seeing — 

19 THE COURT: You’ve got one remote 

20 monitor? You’ve got a main TV and one remote 

21 monitor? 

22 MR. ZINKAN: Right. Or I could 

23 put the remote up here. I don’t know. 
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1 MR. OHLEMEYER: Put the TV on the 

2 witness box. 

3 MR. ZINKAN: I could do that too. 

4 Would you be able to see then, Judge. 

5 THE COURT: That would be their 

6 monitor? 

7 MR. ZINKAN: Uh-huh. 

8 THE COURT: Well, I could - I 

9 would want to see portions of it, and I can 

10 always get down off ~ 

11 MR. ZINKAN: If I had this little 

12 TV for you all up here, that would be fine. 

13 Then I can handle their objection on the big 

14 TV, take care of the video audio mute 

15 problems -- not problems, editing and then do 

16 the remote. I lag a little bit momentarily 

17 turning on the monitor, turning it back on 

18 after I’ve had the audio video switched off. 

19 THE COURT: We aren’t using that 

20 table. What we could do, take that table and 

21 set it right here in the middle of the 

22 courtroom. 

23 MR. ZINKAN: This is actually 
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1 better for me. 

2 THE COURT: Fine. Just set up, 

3 will you? 

4 MR. ZINKAN: Five minutes. 

5 THE COURT: We’ll be in recess 

6 five minutes while Mr. Wizard does bis thing. 

7 (The proceedings were recessed between 

8 4:00 p.m. and 4:15.) 

9 THE COURT: Mike, we’re going to 

10 offer the written transcript and cassette into 

11 evidence. Obviously we can — 

12 MR. KEARNEY: Shouldn’t that be a 

/ 

13 Court’s exhibit rather than an exhibit put into 

14 evidence? 

15 THE COURT: The exhibits we’re 

16 using in this case are undesignated, so it’s 

17 just a number. 

18 MR. KEARNEY: I’m sony, your 

19 Honor, I didn’t understand that. 

20 THE COURT: Normally we have 

21 Plaintiffs Exhibits and Defendant’s Exhibits, 

22 and we just have exhibits in this case. 

23 MR. KEARNEY: But this is not an 
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1 exhibit that’s introduced into evidence in the 

2 sense that it can go into the jury room and the 

3 jury can review it. It should be treated like 

4 I would assume any other transcript of any part 

5 of this oral testimony. 

6 THE COURT: Sure, sure, but this 

7 is how we handle video depositions. 

8 MR. KEARNEY: Fine, sir. 

9 THE COURT: And we do that this 

10 way so that we don’t do double transcripts. I 

11 think — 

12 MR. KEARNEY: No, I understand 

13 that completely, Judge. 

14 THE COURT: Those will not go to 

15 thejury.no. I’m sorry. 

16 MR. KEARNEY: Thank you. 

17 THE COURT: I didn’t quite 

18 understand the distinction. No, those will not 

19 go to the jury room with them. The written 

20 deposition, just like the transcript — none of 

21 the daily transcripts are going either. I see 

22 you point. No, they will be exhibits with 

23 numbers, but they will not be sent to the jury 
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1 room with the jury, no. Sure, you’re right. 

2 Got it. Bring the jury in, please. 

3 (At this time the jury entered the 

4 courtroom.) 

5 THE COURT: Jury may be seated. 

6 So what have you been doing back there? Where 

7 have you been so long? I called for you an 

8 hour ago. 

9 I appreciate your patience, and I hope 

10 you - and I know you understand, but let me 

11 just make sure because I’ll feel better about 

12 it. The matters that we’re dealing with deal 

^ 13 with rules of law and that’s totally my 

14 responsibility. Some of the things you see I 

15 can do quickly. They’re matters I’ve dealt 

16 with lots of times, other trials, evidentiary 

17 matters that come before me, and there’s some 

18 times that I just need some more time to take a 

19 look at what the law is. In trial work I have 

20 one shot at it to get it right. Unlike other 

21 processes and other agencies and things, you’ll 

22 need some time to consider it and think it 

23 over. That isn’t true for trial judges and for 
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1 us in a trial, so I appreciate your patience. 

2 We’ve got a — we’ve worked through and 

3 the bottom line is we’re going to save some 

4 time because we’ve been able to go through and 

5 review a deposition and it’s now in a form that 

6 we can show it to you without any 

7 interruptions. We’ve done all that before, and 

8 so you may find — there may be times when the 

9 screen goes blank, there may be times when the 

10 audio goes off. Please understand that those 

11 are as a result of the Court’s rulings, and 

12 that it shouldn’t be for technical difficulties 

13 or we’ll just slap this guide in the camel coat 

14 around a lot if that happens. But that’s 

15 what’s going on. That’s very normal in the 

16 course of showing to you a video deposition. 

17 Mr. Holland. 

18 MR. MICHAEL HOLLAND: Your Honor, 

19 at this time plaintiffs offer Exhibit 35, the 

20 videotaped deposition of Richard Rogers taken 

21 July 17th, 1987, and Exhibit 36, the transcript 

22 of the same deposition. 

23 THE COURT: Objection to 35, 36 
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1 as we previously discussed? 

2 MR. KEARNEY: No objection, 

3 Judge. 

4 THE COURT: So admitted. 

5 (The videotaped deposition was played to 

6 the Court and jury beginning at 4:20 p.m.) 

7 THE COURT: We’re going to recess 

8 for the day until 9 o’clock. Remember your 

9 admonition, you’re not to discuss this case 

10 with anyone or you’re not permitted to discuss 

11 it between yourselves. You’re to avoid all 

12 media that might carry any reports about this 

( 

13 trial. You’re instructed to continue to keep 

14 an open mind until you’re heard all the 

15 evidence, the final arguments by counsel, and 

16 your final instructions. 

17 With that the jury may rise. We’re in 

18 recess until tomorrow morning. 

19 (The jury leaves the courtroom.) 

20 (A discussion was held off the record.) 

21 (At 5:21 p.m., Wednesday, February 8, 

22 1995, the trial proceedings were recessed to 

23 reconvene at 9:00 a.m,, Thursday, February 9, 
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